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Thesis dated \uguet 7, 1967 


In 1963, the United States Supreme Court handed down its ’e- 
cision in the case of Northern Netural Gis Company v. State Corpora- 
tion Commission, 37/ U.S. 84. This cecision impaired the ability of 
the states to protect the correlative rights of natural gas oro“ucers 
by invelicating an or¢ver entered by the Kansas Corporation Commission 
requiring an interstate pipe line purchaser to take ratably from «all oro- 
éucers in a common source of sunply. The state administrative or-er 
wae hel“ unconstitutional on the groun’ that state contrel over inter- 
state purchasers had been -reempted by the 1936 Natural Gas ct, 

16 U.S.C. $38 717-717. Ratable take anc’ common purchaser orders 
which had been the principal regulatory controls employe by the states 
to prevent discrimination in the procuction of natural pas were thus 


invalidated if Cirectec to interstate purchasers. 
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This paver seexs to evaluate the extent of the damage which the 
Northern Natural Gas Company decision inflicted upon the conservation 
machinery of the various vrecucing states. The natural gas preration 
systems of four such states - Texas, Oklahoma, Louisiana and Kansas - 
are examined during the course of this evaluation. Each of the producing 
states in guestion cortinues to operate its natural gas proration system 
on the basis of statutory machinery which was largely rendered ineffece- 
tive by the Northern Natural Gas Company decision. 

Although the author coencluces that state ratability orders cirected 
solely to producers will continue to be upheld as a constitutional method 
of protecting correlative rights, he submits that such orders do not 
afford a practical! teol to the states with which discrimination in gas 
procuction can be orevented in every situation. The problem of assuring 
ratable production coes not appear to be pressing at the present time, 
but sheuld it ever become a serious one, the states will be severely 


handicapped in their attempts to provide a legal solution. 
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NATURE OF THE PROBLEM 


Almost thirty years have been ewept inte the vages of 
fonerican history books since 1938, when Congress enacted the 
Netural Gas aol an’ thereby conferre’ reguletory authority over 
the sale an trsnecortation of natural gee in interstate commerce 
te the Federal Power Commission. The nation's lawemakers 
adtontec this comprehensive statute, because of a firm belief that 
constitutional Hrritations uvxon the regulatory autherity of the states 
necessitated fecereal control in orcer to regulate the interetate trans” 
portation an:i gale of gas. “otnting out the intention of the Natural 
Gaa Act to avzertion regulatory power between the state and federal 
governments, the statute specifically acknowlecged state authority 
in the areas of ro'‘uction an. gathering of natural met Although 
the serimeter of state control has been constantly narrowed in the 
interval since 1935, the tracitional authority of the states in the 
areas of conservation and protection of correlative rights remaine! 
more-or-less intact until the 1963 decision of the United State« 
Supreme Court in Nerthern Natural Gas Company v. State Corpora- 


3 
fen Commission. 
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In this case, the Kanses Suvreme Court was reversed on its 
holcing that an orcer of the Kansas Cornoration Cormmission re- 
quiring an interstate sive Hne purchaser to purchase ratably from 
all procucers in a common source of suoply was a valid exercise of 
that agency's authority. Accor ‘ing to the United States Supreme 
Court, the or:’er collived head-on with the preemption coctrine, 
pursuant to which state laws raust be invalicated if federal supremacy 
is to be preservec. The Court held that the state orcer was an une 
conuatifutional intrusion into the jurisciction accor:'eo to the Fe eral 
Fower Commission over the sale and transportation of natural gas in 
interstate commerce by the Natural Cas Act. 

An essential goal of state conservation statutes concerned with 
natural gis resources has been the protection of the correlative rights 
ef procucers by giving them an equal opportunity to produce their fair 
share of gas from that portion of the cormmon reservoir underlying 
their tracts. As Professor Charles J. Meyers has observe, us until 
the Northern Natural Gas Company cecision, the United States Supreme 
Court had recognized the tracitional right of the states to protect cor- 
relative rights by the prevention of uncompensate: crainage and euch 
protection was usually in the form of ratable take orders ‘irected at 
precucers anc purchasers atin.” Without ratable procuction by ali 


producers who thereby take their proportionate share of the common 
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reservoir, the gaa moves toward the low pressure areas around the 

over-provuced wells anv the result is injury to correlative rights by 

erainage. Proration is concerned with controliing the quantity of 

erocuction and involves beth the regulating of the level of oroduction 

by means of allowables anc the division of provuction among the well 
5 

owners (ratability). 

A question that has concerne: many legal writers since 1963, 
is whether the Northern Natural Gas Company Jecision stan’s for the 
proposition that the states lack the constitutional authority te protect 
correlative rights in the case of gas which is sold in interstate com- 
merce, or, whether it merely means that the states must avoic pretec- 
tive measures which are directe:| at interstate purchasers’ In the 
course of ita opinien, the Court said: , 

These state orcers necessarily deal with mattera 

which cirectly affect the ability of the Federal Power 

Commission to regulate comprehensively anc effectively 

the trans oortation an’ sale of natural gas, and to achieve 

the uniformity of regulation which was an objective of the 

Natural Gas Act. They therefore invalicly invade the 

federal agency's exclusive ‘omain. 

Because of the fact that almost any conservation order has a 
possible effect uvon price whether it is aimed at producers or 
purchasers, this type of reasoning woul” ceprive the states of their 


authority te contre natural gas procuction by any means. It has been 
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pointed out that the language of the Ceurt quoted above would provi‘e 
the basis for a plausible argument that state conservation regulations 
shoule not be cermitted te interfere with contractual orovisions acenrte: 
in compliance with federal request. On the other: hanc, Justice 
Brennan, in speaking for the majority in the Northern Natural Gas - 
Company decision, observe: that Kansas (fc not anpear to lack 
“alternative means’ of enforcing its ratable tale agteges? This 
reference to the existence of ‘alternative means’' being availabie 

to the state in its guest to assure ratable procuction would make 
dlausibla the legal argument that those orders which require ratable 
production by crocucers will coiinue to be sanctionec by the United 
States Susreme Court. The majority epinion also reaffirmed the 
validity of Champlin Refining Company v. Corporation eared poten.” 
where the Court in 1932, had recognized the authority of the state to 
assure ratable taking by the issuance of ordu-- “irected at :rocucere, 
This reaffirmation of the Champlin Refining Company cecision seems 
to mean that state ratability orcers aime solely at procucers will 
continue to be uvheld even though they have an in“irect, but similar 
impact upen the cost structures of interstate gas purchasers. Indeed, 
one writer on the subject has tai.en the vosition that it is the means 


ernployec by the state in establishing ratability that constitutes the 
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key point in cetermining whether the state has acte’ within its 
1g 
constitutional authority. 

It is the -urpose of this paper to examine in an ecttomized 
fashion the current proration metho-s relating to natural gas 
production utilized by the four procucing states of Texas, Okla- 
homna, Louisiana, and Kansas. Mopefully, such exploration will un- 
cover the statutory an’ acministrative echemes employed by each 
of these juriscictions in seeking to afford suitable protection for 
the correlative rights of natural gas producers. This is -eemes 


to be a desirable uncertaking in view of the restrictive consequences 


which stem from the Northern Natural Gas Company fF ecision. 
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A WORD ABCUT CONSERVATION AND 
NATURAL GAS PRORATION 

In today's complex and medcern iniustrializec worl the various 
sources of eneryy occupy an extremely important an? etrategic cesi- 
tion. One such valuable energy source is to be found in the nation's 
exhaustible reserves of natural gae which happily have been protected 
am) conserved by the several pro lucing states for several cecaces. 
In recent times, the relative ;osition of natural gas as comparec with 
other fuels has changed quite dramatically. For example, thirty years 
ago only 5.80/o0 of the world's total energy consumption was cerives 
from natural gas, whereas twenty years later, in 1957, aovroximately 
14.80/0 of all global energy orocuction originated from natural gat , 

The history of oil and gas conservation in the United States 
dates from 1878, when the Commonwealth of Pennsylvania enacte: 
the first statute relating to the casing anc plugging requirements for 
ae Texas firat became acquainted with natural gas seventy years 
ago when it was discovered in a well drilled in VY ashington County in 
1897.3 In 1509, the first cemmon purchaser act was adopted in 
Oklahoma and in 1913, that juris “iction became the first state to 
enact legislation conferring authority uvon a regulatory agency to 


guoervigse the statutory oil amc gas conservation nolicies: 4 Texas 
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followed suit in 1919, by conferring similar authority to ite Railroac 


v 
of 


Cormission. Luxor ditant waste often accom oanied the earliest sro- 
cuction ané for many years, the national consumption of natural gas 

2 . 
barely equaled the volume that was ventec wastefully. 

The oi] and gas conservation '‘battle'’ waa relatively quiet during 
the perio’ between the termination of Vorlk' \ ar i anc the beginning of 
the so-called Great Deoreesion of 1929. Im that year, Kansas unsuccess~ 
fully experimented with a system of voluntery proration of oil anc gas 

17 

as a meane to regulate its excessive orocuction, and a plethora of 
conservation laws, regulations, rules an“ orcers followed in the wake 

a 
of the ‘liscovery of the srolific East Texas Fieis in 19 302 ~ Concerning 
the historical develooment of oi] and gas conservation laws, the then 

1¢ 

Governor of Kansas, Edward F. Arn, cormmented in 195% 

It wae in the early 30's that economic waste was recognizes 

when there was production in excess of the current deman) 

and when that over-procuction slayed havoc with the in‘ustry. 

Our regulatory bodies attemoted to curb that over-procuction; 

and they were criticized on all sides -- the consumers wailed 

that the vrice of petroleum products was too high, an’ the 
indivicual procucers howled that the taxes to support the 
conservation »rogram were too high.’ 
in any event, for practical purposes at least, the efforts to conserve 
these vital natural resources have largely been mace during the soan 


of a single generation. 


Practically ali of the oil and gas pro/ucing statea have long since 
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enacted legislation vesigne? ta accomolish the -roration of pro ’uction 
ans California is currently tne only mejor -rovucing atate which has 
declined to authorize 2 regulatery agency to nerform such 3 task,” 
The authority to restrict crocuction is the basis of the various 
state systems of natural gaa rroration. It was over six cecaces ago 
that the cuestion of whether the states constitutionally can enact con- 
servation laws that interfere with vrivate ovnership rights in oil] anc 
gas was finally settled. The United States Suoreme Court's affirmative 
anewer in Ohio Oil Compan; i iain, uphel”’ the authority of state 
governments to protect theve impertant natural resources even thaugh 


the private right te procuce them was there>dy affecte”. 


One commentator on the subject summed us the nature of such 


: 
we 


conservation statutes this way: 
To put itin a net shell", the primary ebjective of conserva- 
tion legiolation is to prevent shysical and ecenomic waste 
with a minimum infringement upon, or with an equitable ac- 
justment of, incividual property rights which are incidentally 
and necessarily impaired in the »rocess. j5 
The theory which is implemente: by a proration statute calls 
for pro: uction to be restricted in such a way that every indivicual 
owner may procuce hie ratable share of the oi] anu gas from the com- 
mon source of supply. Constitutional support for state statutes which 


reguiate the procuction an’ marketing of both oil anc gas has been 


derived from at least three different legal arguments: (1) the protec- 
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tien of correlative righta is a legitimate use of the volice power cf the 
state; (-) the imovortant oublic interest in thera netural resources must 


be guarced; an’ (3) reguiation is essential to the orevention an’ abate- 


23 
ment of surface suisances which are attenc ant with ~ro’xetion oserations. 


Where the use of private rroperty is restricted by a etatute based 
upon the exercise of the police rower of the state, the statute will be up- 
hel? ao leng as the restriction is 4 reaconeable metho?! that reaches a 
legitirmate regult, even though serious loss is cuused to the owner of 
such vroperty. Ip other were, in order to accomnulish {ts objectives 
of waste >revention an ~rotection of correlative rights, the legisla~ 
tive design must orovice for 4 system of proratinge vrecuction or an 
equitable basis. 

Mr. Ferrill 7. Rogers, former Conservation Attorney of the 


Oklahoma Correration Commission, has (aeeribec the issue of the 


legality of such laws as follows: 


Conservation legislation is legally justifiable ac an exercise 
of the state's police power to conserve ite natural resources 
for the benefit of the atate anc ite citisens. Thus the dasic 
concept of conservation laws and the enforcermen!? thereof is 
premisec on the prevention of waste. "'To prevent waste" 
includes the normal] taeaning ef the wor? "‘waste'’ an? also 
the statutory cefinitions thereof, which in Oxlahoma inchr'as 
(3) the dissipation of reservoir exergy, {-) any practice 
which woulc result in damage to the reservoir or curtail its 
ultimate procuction, (3) the production of either oil er giv 
in excess of transvortation or marketing facilities or the 
reasonabie mar>et cemanm’, and (4) the ¢yilling of unneces- 
gary wells. 
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Proyation, then, ig a restriction on :srocuction which if impose“ 
by the state in order thet each »ro*ucer cam obtain hie ratuble share 
of the yiel’ from the common source of suerly. His axiometic, hew- 
ever, thet a vroration statute in an’ of itself will not guarantee every 
-rocucer a martet for his natural ~. Inveec, untese all of the 
sroevucers from a common moo] are successful in marceting their 
&llowsbie cre \uction, those who are unable to fin’ urchesers will 
suffer injuries to their correlative rights in the forms of |rainuge 
am’ “isgipation of the reservoir energy. . 

In orver to afford more acegquczte protection to the correlati.\e 
rights of all natural gea provucers with res ect to their common 
source of su sly, some states have uco>ted what ore called common 
purchaser statutes while other jurisdictions have enacte? so-culle 
ratable-take laws. | common ourchaser statute is one which imroses 
the obligation vuvon the scurchasers of such rouction of urchssing 
ratably from every srocucer in « common reservoir. The ty ical 
common purchaser act will offer protection to correlative rights 
even in those situations where no technical waste is being committe-. 
Although quite similar to common purchaser attutes, the ratable-terke 
laws usuolly rejuire ourchasers of the common pool's oroe/uction to 
purchase ratably from all procucers, and this “uty is impose? regar<- 


less of whether the taser is 4 common carrier or & comrnon -urch ser 
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-~ which is an exaction of the former tyce of statute. Ruteble taxing 
is autor .tically m.c’e mancatory by some e#t:te ctatutes, whereas 
othera simoly empower the state regulstory agency to reyuire such 
action. Texas, for extm ole, im oses mandcdstery rautable tuking uw on 
aarch:sere only «fter it has been or’ere’ in a carticul«r situation 
27 
by the Ruilroa:’ Commission. It should »erha s be note’ at this 
~oint thit commen ourchseer statutes ¢o not serve to force the 
ourchaser to buy more cibor gas than ne ectuslly needs to meet 
his market requirements. These laws merely re ulre ratcble 
purchasing on the «art of a taxer in the event that he cannot acquire 
all of the -roduction that is tencered to him from the fielc. ¥ here 
this ia the cise, the statute overates to enjoin the common «surch.iser 
from viscriminating «5 between the various ro ucers. 
Pointing u- the fact th.t the sroblems confronting netural casa 
»rovucers are cafinitely not isentical to those encountered by the 
30 
ro ucers of oil, one observer has saic: 
Four factors make the effective -roration of oil orecuction, 
either as between fields or aa between wells an“ leases in 
the same fielc, easier than the sroration of gas. Im the 
first place, a purchuser of oil orcinarily hoe a -oste? - rice, 
thet is, « -rice that will be vai?’ any vrovucer of oil of 2 
specifies grace in - specified area. Secondly, oil is cam- 
monly purchased uncer « contract known as a “ivision or er 
that may be termineted by either the purchaser cr the seller 


on short notice. This makes the shifting of connections, thet 
is, the sale of the oil to purchaser * instea’ of to wurch ser 
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Y, relatively simple. In the thirs lace, the oi] -ive line 
systems serving the fields of Texas are so extenzive in 
scooe anc so inter-connected ag to muke exchanges or 
“swap-outs'’ of oil or sales of oil .fter it leaves the field 
comparatively easy. Finally, oil may conveniently be 
stored, thereby giving a vurchaser considerable flexibility 
in its purchases. The purchaser may be willing to take 
curing one month more oil than it actually needs because 
the excess may be olaced in storage. 


Practices in the ourchase of gas are entirely cifferent. 

The major cive lines that furnish most of the gas market 
post no prices. They do not purport to trest sellers of gas 
equally in so far as ;rice is concerned, even 4s to gas of 

the same quality produced in the same field. V hatever e- 
quality of price prevails is orcinarily the result of bargaining 
between the seller anc vurchaser that resulta in « most 
favored nation clause or similar zrovisions being placed in 
the gas curchase contract. Moreover, gas sive lines co not 
usually ourchase gas uner short term contracts, Instea”’, 
the nature of the business is such, esvecially with rearect 

to financing, ‘nd hence with respect to regulation by the 
Federal Power Commission, thet long term gas purchase 
contracts, contracts for twenty years or even much longer, 
are the rule. As 2 result, the shifting of connections, while 
quite common in the purchase and sale of oil, is practically 
non-existent in the purchase and sale of gas. Cf equal signi- 
ficance is the fact that gas is not commonly store’. While 
the larger sipe line purchagers are making increased use 

of underground storage facilities, the amount of gas stored, 
compared to the amount vurchieged, is small. This means 
thit « pioe line purchaser of gas is at the mercy of the end 
users of gas... The »roblem is further complicated be- 
cause gas sive iine systerna are not so extensive as oi] »ise 
line systems anc ‘o not isicxv-conneci to the extent that oil 
give lines do. Moreover, even though in a varticular instence 
inter=connection may exist, flexibility muy not be afforded 
because of the differentials in purchase <rice an? other 
factors. Additional complexity results from the take-or- 
pay wrovisions or other minimum take re;uirements often 
found in gas purchase contracts and not ordinarily encountered 
in oi] purchase contracts. 


Several years ago the Legal Committee of the Inter state Oil 
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Compact Commission -repared a revise: form of a suggested conserva- 
: , :  —_ 
tion statute dealing with oil and gas. This recommen'ed statute omitted 
al) provisions relating to ratable-take obligations anc similar cuties of 
common curchasera. Some members of the cornmittee beHever that 
such orovisions were more a vnoropristely incluced in sublic utility type 
legislation, whereas others were convinced that ratyole-take an¢ com- 
mon surchaser -rovisions are an essential ingrecient of comorehensive 
27 
conservation legislation.” One member of that committee who believed 
that conservation statutes which lack such »rovisions can be ren ered 
3 

rmeaningless hase stated: 

Essentially our croblems, both from the voint of view of 

prevention of waste and orotection of correlative rights, 

are presently related to over-supply of cruce oil and 

natural gas ae related to the available market. It is smali 

comfort to a procucer of oil or gas that he is given the 

right to »rocuce his fair sh:re of a natur«l resource from 

a common source of supply if he is in fact unable to sell 

or market what he produces. 


It remains to be seen whether state statutes which ‘o contain 


these provisions have nevertheless been rendered meaningless. 
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THE TEXAS METHOD OF NATURAL 
GAS PRORA TION 

Procuction and use of natural gas im Texas is governed by « 

34 ae 38 
gtutute thatis senctionec by the state conatitution. At the time 
of its enactment, the Texas Legislature ceclared that this conserve- 
tion low was ceemed to be necessary in or er to orotect both public 
anc private interests against waste in the prouction anc use of 
matural gas anc to guard against the lack of correlative ov -ortunities 


ng gis owners to procuce their fair share from the common 





supaly.— 
Section 16 of Article 60S statee: 


It shall be the cuty of the Commission to prorute and 
regulate the daily gas well procuction from each com- 
mon reservoir in the manner anc metho herein set 
forth. The Commission shall prorate am’ regulote such 
srocuction for the orotection of cublic anc orivate 
interests: 


{a) In the prevention of waste as ''waste"' is cefined 
herein; 


(b) In the adjustment of correlative rights and 
cpcrortunities of each owner of gas in a comunen 
reservoir to produce anc use or sell such gis ae 
permitted in this Article. 


The Texas statute assigns the duty of cetermining the status of 
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procuction from gas reservoirs throughout the state to the Railrea:' 
Commission. sid The Cornmiséion is cirectec to prorate anc regulate 
procluction from a reservoir whenever the Commission clacovers the 
existence of waste or whenever it fince thut waste is imminent in the 
srecuction therefrom. Froration anc regulation are also directed by 
the statute in those cases where the Cormmmission determines that the 
capacity of the wells to procuce natural gas from a reservoir exceei/s 
the market demand for such gas. The statute also requires that the 
proration anc regulation thus imposed by the Railroad Commission 
shall be reasonahie. , 

Although the statute authorizes the Railroa’ Commission to 
ororate and regulate the orocuction of natural gas in order to protect 
cerrelative rights and to prevent wuste, the Commission is seldom, if 
ever, called uson to prerate croduction for the latter purpoege. This 
is explaines by the fact that gas reservoirs are ordinarily immuze 
from ''rate sensitivity", that is, the rate of procuction hae a negli- 
gible effect frum an engineering view coint, = the ultimate recovery 
from the reservoir in the usual noe. Ordinarily, the Commission's 
principal obligution in natural gas proration Nes in the determination 
of the market Cemand for gas from a Gel? and the gramting of that 


demand as the field allowabie in such a way that each well is sermit- 


tec! to prouwuce its ratable share. 
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Tre Teese Kailroa’ Camrsis@ion wae been calle’ the mant wwer- 
9 
pul etete a minietretive agency in the Unite, Etates. The Commiseion 
hes been veste with troa: siscretion in the acminiatretion of the ebetutey 
agsigne to it for imoslementetion. It has been ex regsly Gguthori. en to 
efopt any en’ all rulee, regulations or or ere which it fins to be heces- 
i“ 

#ary in orver to carry out the «ro isiona ane pur o8e# of such lawe. 
Although the Ruilroac Commission exercises most of its anthority with- 
out resorting to court action, even when ju icial review occure the courte 
will or inarily euetein the eominietrative (ecision if it is sunporte by 
eubetential evivence. Ss two commentators out it 41 

ony forthright a :réeisel of the Commission's atministretive 

rrocesses must recognive that much of the essence lie in 

informal arrangements which io not even move into the Com- 

misdcion’« own formal proceedings. Even of formal Jjecisiony, 

only a han-ful ere reviewe?. 

fF roration invelves the restriction of «re ‘uction anc the «llec»tior 
of the -ro uction thet is allowed emonyg the various owner® of the com- 
mon source of susoly. The wor) iteelf means « “ ivivion'’. The tho 
most imvortant elements of « natural g»@ proration system are (1) « 
determination of the maximum allowable erocuction from euch reser- 
voir; am! (.)} a formuls« for the retable sistribution of the saNlowel! -ro uc- 
tion fo each owner in the reservoir. Eech reservoir io srorated te-- 


rately in the Lone Star State. The Texas ayetem involwew: (!) reetrie- 


tion of pro-uction; ( ) ellocsation of the allowe’ -rovuction amony 
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vracucers; (3) adjustrnent of allowables to equate allowable zrocuction 
to actual proiuction; an’ (4) prevision for the ratable purchase of gas 
in or’er to prevent ciscrimination of correlative rights. 

Vithin ten days after the atart of srocuction, the absolute daily 
open flow notential of each gas well must be ascertained by means of 
a@ prescribed test. The results of this test must be forwarded to the 
Railroac Commission within Gfteen cays after the test has been com- 
pleted. *” The oven flow rate is indicated in this test in terms of the 
maximum allowable that can be assigned uncer normal convitions to 
the well in those g:s fielt's where special fiel' rules have been acopted 
by the Cummicctian.** In fielis where no allocation formula has been 
acoptedc by the Kailroa’ Commission, the >-rocuction of natural gaz 
from their welle is limited to twenty-five ser cent (-5°/0) of their 


potential canacity, except for casinghead gae.** 


In emergency sitwa- 
tions, however, the Railroad Commission can es>2ecially authori-e 
greater procuction. 

Two classes of gas wells are recogni’ed by the Railrosc Com~ 
mission: - (2) prorated” wells; anc (2) '*nen-ororateda™ wells. Pro- 
rated welle have their allowable production cetermined by a s:ecial 
field allocation formula prescribed by the Commission, whereas the 


allowables for the non-vrorate’ wells are not ascertained by such 


formulas. There are three categories of non-proratec wells: (1) those 
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incavable of sroducing their calculated allowables; (|) those with 
evecial allowables in exceas of those found by use of the field al- 
lecation formula; amd (3) those with aciustable allow.zbles create: 
by reason of their inability to balance under >-roduction or overpro- 
duction dvring the secon¢ balancing ceria: (the adiusted monthly 
allowables for such wells are limited to the maximum monthly 
production for any one month “uring the immediately preceding 
balencing period). 

\s pointed out previously, sroration ef natural gaz preduction 
from a reservoir must be undertaken by the Railroac Coramission 
whenever the full procuction of gas wells procucing gaa only in the 
Siel: is greater than the reasonable market demend for e The 
ororated procuction allowe: from such 3 reservoir is set by the 
statute az that volurne of gas required by the reasonable market 
cemanc which can be proruced without waste. When it has “eter- 
mined the reasonable market Cemand, the Railrowc Commission is 
cirectec to allocate anc cistribute the allowed vrocuction armong the 
various pro“ucers in the reservoir on a reasonable basia. 

Two factors to be utilized by the Railroscd Commission in ce- 
termining allowsble procuction have been specifically listed by the 
legislature: (1!) the si e of the tract with respect to surface position 


anc common ownership; and (-) the relation between each well'e daily 
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-recucing Capacity on’ the totel caily cavacity of «ll wells in the com- 
ron reservoir or — The Cormrnission is reyuired to ignore the 
si e of the tract in so far as itis in excese of the efficient drainuge 
area of the well or wells that procuce at twenty-five ser cent ( 5%%e) 
of caily cmd.” 

Initial ceterrination of the monthly allowable fer a newly pro- 
ratee field is accom Nshed by the Railroac Commission with corm >-ara- 
tive ease. The forecasts of »recuction file’ by the various procucers 
iv the reservoir are simply adred and the resulting figure is the 
monthly allowable. After the reservoir's production has been prorate 
for at least three months, the Commission begins to hirmont:e the 
producers’ forecaste of future production with the actual | eman- for 
gas from the reservoir. Thies acjustment is mace by cemparing the 
current forecasted procuction with the actual production reflecte in 
the current revorts available (the latest monthly -rocuction figures 
from the reservoir are usually those of the thire month »receding the 
current ea The forecasts filed by the -roducers have been 
likened te educated guesses’’. = 

Initial purchasers of gas orocuced from the wells are require 
to file nominations of their requirements for g2s ¢uring the month 
following the submission of the neminatione. Operators using gas-well 


gas for their own operations must also file such nominations aad 
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operators of orecessing lants are uncer the some obligation if they 
surchase natursl gas at the well-head. ' These purchaser nomina~ 
tions orovice the Railroa:’ Commission with ingformution concerning 
the total purchuee requirements for gas to be oroduced from the re- 
servoir curing the following month. In those reservoirs which have 
been oroviced with an allecation formuls by the Commission, the well 
operators sre require:’ to submit cprocucer forecasta by the ninth cay 
of ecch month for the following — : These forecasts reflect the 
volume of natural gas each operator expects to pre’uce during the next 
succeeding month. 

~etermination of the market demand for natural gae production 
from 4 reservoir curing the ensuing month is ocrimarily based uvon 
the producers’ rd It is important to realize thet the fore- 
casts of crecuction filec with the Railroac Commission by the onerators 
can reflect any volume of gas u> to the Hmit of the maximum ore‘uction 
capacity of their welis. 

Recognising the fact that market demanv for natural gas tends to 
embocy general fluctuations, the Texsa conservation statute authori es 
the Railroac Commivsion to permit welle in a reservoir to pro uce 
greater entuums of gas then those svecified in the monthly allow sble, 


54 
but only soe long as no waste results from such overprocuction. There 
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are two limitetiona on Mhis authorise so-er roiuction. First, no well 
ie -evrnitte fa pro uce more fren teice ite roentily sliowsble in eny 
ome month uniewe the Aellross Commission recogni @e the estshence 
of an emergency eituation wherein the increase (emeam for gas from 
the reservoir cianot otherwise be satisfies. blowever, eran in © re- 
ecogni ec emergency situation, thea meximum overore uction parminwe. 
is set ot four times the monthly allowtble of the well or at teenty-ll@ 
wer cent (.5%o) of the daily wre’wcing ca city of the well. Aecontly, 
ne well can be .ernlttes to vroeuce more th.n teice ite monthiy allow- 
eble for more than two months in any eix monuthe perios. 
The oractical result of the statuterily-or «ined irocuctien in 
excees of the assigned monthly eHow ebles is thet eo well's allowable 
is fixe on 4 gisx-cnonths bagig insteac of om a monthly mae. i tee 
well is um‘ercrocuce. af the ene of the first sin months "balanciag 
setio "', it can »rocee’ to pro uce ite unceraye “uring the secen’ 
sin months cerio.. Hf the well cannot mabe us ite raecumulate: um er- 
 ~veduction during the secon bedancing -erio., it loses its unm erege 
permanently through cancellation. ° 
The statute directs thet the Railroe: Commission shel) reafric! 
ero uction from all wells that are overpro uced on March | ame 
Seotember 1, by seeigning o fractional yart of theiy monthly allowshhor 


in or er to bring the accumulsted overyvro: uction em! the accuaul- 
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allowables into balunce curing the next six months serio. If over- 
yrocuction is not balanced during the ensuing six months, the well 
must be shut in until such time as a belance is «chieved. The Com- 
mission is authorized to permit uncerprocuction to be accumulated 
so that it can be made up during the second balancing period. 

Proration of natural gas in Texas is linkeé with market demand 
reguirements as determined by the Railroad Commission. it appears 
that the system operates im avery satisfactory manner 60 long as 
there is a cocious amount of cooperation on the part of the operators. 
The Texas system's rost vulmerable point is the usual practice of the 
Commission of acding the producers’ nominations in order to arrive 
at current market demanz. The or‘inarily smooth-running conserva- 
tion machinery is susceptible of being out out of "kilter'' by adroit 
menipulations on the sart of an operator who is ill-cisposed to co- 
overation. 

Most of the formulas established for prorated gas spools in Texas 
provice for the allocation of two-thirds of the ocol allowable to ini- 
vilual wells in the proportion that the acreage assigned each well 
bears to the sum of the acreage in the reservoir, and one-third equally 
among the wells completed therein. To illustrate how the natural gas 
eroration systemn operates in the Lone Star State, assume that this is 


the allocation formule acoptec by the Railroad Commission for 4 newly 


seeew i dee edie Obs tS =O palm Seadie’ Gh) edblewalia 
ee afT .Svesiee’ 4f ennelod’ « 04 senlt dour Uinn-ai bode © bee 
hymen tg male ote hae tae. es LOT vERam. wi om eee tee 
“sofreg e toreled brovee odt gcithh gu Mh &! Gee wh teh ae 
Asa Wred teuteuw €Ire soecil 4b oe<0T @) vey Leto be comesew 
dress DD tbléehwureD pecutiedd alt wl leiaediek 44 sum me sip ey 
Yn Cie whey yTeteeaadAA Gree s 1d Bedetego naar e male Made 
eee eee 06) 2g eotenwcmis le amu poche « ob wved 
“iat isan iad alll 
~evyedaws polsmun Aeon elivaalh\e of aco, s602, em tm 
© ilieia$0 esaaent be ware oe germs be 
eae Ae 
— > te —— + == |) ell 
sameT } alone say seres0re e6F Seeteliéatee welonive) set bo teekd 
Vet of ehitralle Lees of) Wo whet —ont to muiresoile matt te 
Sis BA aliss opps pe eNE 
1s Heeaioten Nica aia ow esr ina 
im aman tt etn 




































nrerated reservoir. There are only four ocerators ane’ four weils in 
this hyvethetical fleidc, aa follows: 

¥ operates ene well on 150 acres: 

X eperates one well on 4) acres; 

Y operates one well on 3-0 acres; an° 

Z operates one well on 40 acras. 

For the month ef Merch, each of the four operators submit their 
norninations of estimated gas procuction to the Railroad Commission 
as followe: 

VW nominates 30 million cubic feet: 

X nominates 15 million cubic feet; 

Y nominates 30 million cubic feet; snd 

* mominates 15 millien cubic feet. 
Bach of the four wells in the field have a sroduction capacity of one 
million cubic feet of gas per day. The feur nominations total 9° 
million cubic feet of gas and the Commission therefere officially “e- 
termines that volume of gas to be the market cemand for the month 
of March. One-third of 99 million cubic feet is allocate’ to wells, so 
3) million cubic feet is equally ¢ivicedc by four and each operator gaine 
7-1/*> million cubic feet thereby. Two-thirds of the tote] forecasted 
erecuction is allocated accor cing to acreage, so 60 million cubic feet 


ia divided by the total of 600 acres anc each acre receives 109,90" 
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cubic feet of gas, ag follows: 

Y's well gets 16 million cubic feet plus ?-!; 
millien cubic feet for a total of 3-1; 
million cubic feet; 

X's well gets & million cubic feet plus 7-1) 2 
million cubic feet for » totel of 15-1/ 
million cubic feet; 

¥‘'s well geta 3° million cubic feet wlus 7-1/- 
million cubic feet for a total of 34-1/ 
million cubic feet; ane | 

Z'a well gets 4 million cubic feet of gas olus 
7o1,;2 million cubic feet for « total of 
1i+1/ million cubic feet. 

Assume that curing March, the pive Hme ocurcheser «ectually 
taxes 30 million cubic feet of gas from W's well, 10 million cubic 
feet from X's well, 39-!/ million cubic feet from Y's well, anc 16 
millien cubic feet from 7's well. Comvaring the allowables with 
actual procuction for the month of March results in the following: 

Vg well overproduced 6-1/’ million cubic feet: 

X's well underproduced 5-1/° million cubic feet; 

Y's wel) balanced perfectly; and 

4s weli was underprofuced 1l-i/" million cubic feet. 

The nat underprocuction for the pool “uring March was 569,060 cubic 
feet. 

Agsuming that the four operators submit the same normrin:-tions 


for June as they (id in March, the Reilroud Commission will procee: 


to acjust the market “eman¢ for the month cf June ac reflected in the 
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ore ucer forecasts by the amount ef the net un‘er:-rocuction 


June nomingetiona: CO million cubic feet 
Unterage in March: -l;_ million cubic feet 
“Mowable in June: RQel/. million cubic feet. 


¥ can accumulate overcrocuction on his well through two bal- 
encing >erio’s, however if the Comrntasion fin’s hie well out of 
balance the following May, when the actual nrocuction in February 
is available to it, the well will be ordered shut in until it is balanced. 
xX and 7 can accumulate under -rocuction for two balancing ceriods, 
but it such un’erage is not mace uo by that time itis cancelled. 

Vi henever proration of procuction becomes necessary in orcer 
to srotect the correlative rights of a lessee or royalty owner, the Rail- 


read Commisaion must acept such an ercer for a common reservoir 


tm 


"3 
“ 


if requested to 'o so by an interested varty” The Commission is 
recuired by named he establish proration orcers which will give 

each producer ia a reservoir an opaortunity to rrevuce his fair share 
of the natural gas, because such equal opportunity is bound up in the 
erotection of correlative rights. In carrying out this statutory cuty, 
élificulties have been encountered by the Commission, especially since 
i961. The courts have not been reluctant to strike down allocation 
formulas which are foune te “iscriminate between a producer's right 


to an equal chance to procuce his fair share ef the reservoir gas. 
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in Atlantic Refining Company v. Railreac Commission,” the 
court hel’ that the Commission's formula sanctioned what amounted 
to confiscation by -ermitting 2 small tract owner te orocuce more 
than his fair share of the gae. The formula was based uoen a one~ 
thir< well anc two-thir<s acreage ratio. The Hel’ comtainmer a number 
of natural gae welle that were located an 3/O-aecre tracts, however 
there was one well which waw situates on a tract of only three-teaths 
of am acre. The Atlantic Refining Com-any was able to demonstrate 
that the conteete formula woul’ discriminate severely against the 
large tract welle in that the small tract woul ultimately be piredtines 
ta recover $2,550,600. from ite gas production, even though there wae 
only $7,908. worth of natural gas in place beneath its surface. In the 
face of this Cisparity, the Texas Supreme Court held that the fornula 
adoptec by the Commission was not succorted by substantial evidence 
ans was therefore invalid. Subsequent to this decision, the Railroac — 
Commission »romulgated a new allocation formula for the fleld which 
erorated proevluction therefrom on an acreage basis alone. Under the 
new order, the small tract operators were to be held to the precaction 
calculated by the formula unlese they unsuccessfully attempted to pool 
with other producers. In the event that their attempted pooling efforts 
failed, the amall tract operatera were te become eligible for 4 epecial 


allowable which was cesigned to prevent canfiscation by sermitting 
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their operators to return 3 orefit. 

The argument that 2 generous formula is necessary in orcer to 
allow small tract operators «nm opvortunity te produce enough gas to 
urovice them withs reasonable profit and thereby prevent confiscation 
of private vroperty was mace by the Railvoa? Commission in Haibouty 

éi 
v. Kailroacd Commission. The argument was that since the owner of 
a tract iz entitled to one well to prevent the confiscation of the cus 
lying beneath his property, he is thereby entitied to (rain gas from 
the acjoining preperties in an amount sufficient to return a profit. 
The contested one-thirs twoethirés formula woul” have cermitted 
each small tract operator to drain 9<.87 percent of his ultimate gas 
recovery from adjoining tracts. The formula was struck cown by the 
court, because it dic not sive all of the aperatora in the common re- 
servoir an equal opvortunity to pro“uce thelr fair share and was there-~ 
fore not supcortec by substantial evidence. 

The present law relating to the Railroa” Commission's alloca-~ 

& a 
tion formulas has been ceecribed as follows: 

Y hen a statute or regulation thereuncer haa the effect of 

sermitting one owner to procuce more than hia fair share 

thereby giving the opportunity of Craining the excese Crom 

the land of others who are cenied the ovpoertunity ta procuce 

their fare share, confiscation of proserty results, and the 

statute or regulation ia invalic, unless the Crainage takes 

place as an unavoitable result of reasonuble regulation to 


prevent waste. 


in order to successfully attack an aNocation formuls acenter by 
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the Railroad Commission, the complainants muat take a timely acveal 
from such or¢er. In Railroad Commission v. Aluminum Company of | 
cmerica, - the Texas Susreme Court reversed the lower court's 
finding that the one-third twoethirds formula was net eustainec by 
substantial evidence, on the ground that the large tract owners hac 
acquiesced in such formula for some four yeara and therefore their 
appeal was not timely mace. The failure to apneal from the imposi- 
tion of an allocation formula for one reservoir, however, will not bay 
an appeal concerning a formula authorized for 4 separate vool sub- 
seguently (iecovered at 4 lower én.” 

Both the Halbouty an’ Atlantic Refining Company decisions clear= 
ly demonstrate the invaliity of the one-third well two-thirds acreage 
formulas. Such allowable formulas remain in effect throughout Texas 
fields only because the would-be compiainante are barred by umreason- 
able delay, laches anc estoppel from seeking to have the Railroar Com-~- 
mission's order acdjuciged null anc voic. Those who would challenge 
an ullowable formula in Texas must make certain that their aspeals 
are timely mare. Since there is no statutory apveal time, auch agpceala 
should be taken within a maximum aix months periac and even soomer 
in orcer to forestall the unfavorable ezitwation where developments 


have been initiated in reliance upon an orver which his gone unechol- 


&§ 
lenged for more than a thirty-day perio’. Although the Railroad 
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One methoc of manipulating allowables and production is quite 
complicated, but results in a considerable postsonement of the normal 
consequences of accumulated overprocuction. Assume that KX is an 
operator with six welle, each of which has a procuction casacity of two 
million cubic feet. In this illustration X consistently nominates one million 
cubic feet of gas for each of his six wells anc it is assumed that the 
monthly allowables are fixed at this volume by the Railroad Commission. 
For every six-month balancing perioc each of X's wells receives an allow= 
able of six million cubicfeet. Overvrotuction may normally be accumu- 
lated for two balancing periods, but by careful manipulation of each well's 
production, X can prevent the timely shutting-in of his overproduced wells. 

A fiveeyear record of procuction from X"*s six wells and the status 


of each well at the enc of each balancing veriod is shown below: 








W ell 6 12 1g 24 30 36 42. 46 54 69 
No. Mos. Mos. Mos. Mos. Mos. Mos. Mos. Mos. Mos. Mos, 





PT 











I 7 5 8 4 10 és hl I i 3 
£ 6 7 5 9 5 6lClig z li g li 
3 7 § 9 3 9 3 ig g 1. 0 
4 6 8 4 9 3 «616 é i} i 12 
5 6 t 5 8 4, 10 2 il I 

b 6 6 7 § 9 3 il } i¢ 0 











wid 


Odlag 44 ARM eooeG hae AMiewUlle gu Oleyiaees 19 adie eo 


ee ee a eel 
— —_ . - 


o or er eer: 





~¢ 
MO os > 


Comrnission could change such allowable formulas on its own initiative, 
it has been reluctant to take such action and so the confiseatory formu- 
las continue to exist, because of their immunity frer jucicial review, 


In discussing the problems inherent im (eterminming an equitable 


66 
formulas, Professer Eugene Muntz, has eaic’: 


im order to be fair and in orcer to protect correlative 
rights completely, the share allocated to each owner 
should represent the vortion ef the common source of 
suoply which he could have orocuced if no regulation what- 
ever hac been imposed on drilling anc production. The 
proper point of reference for making such a determination! 
should be the law of capture, as refined by recognized cor- 
relative rights. Under this concept, each owner shoul! be 
entitled to that portion of the common source of supsly 
which he coul/ have produced by -rudent operations if 
operations hac not been curtailed. If the criterion ce- 
scribed above is accepted, in authericins wells or in 
allocating croduction, all factors are relevant which 
relate to the excellence of the sarticular tracts over- 
lying the common source of supsly. Accordingly, acre 
feet of saturated sand would be omly one factor to take 
into account along with porosity anc permeability of the 
gan“, location on the structure, anc cossibly the quality 
of the structure for crilling purposes. 


In addition to its problerms with allocation formulas, the Railread 
Commission has exuerienced difficulties with its efforts to ensure an 
equitable dietribution of procuction. By following its usual practice of 
merely acdcing up the producer forecasts to cetermiae the monthly' 
market demand for natural gaa from 4 rescrvoir, the Commigsion 
has encountered situations where exagyerated nominations have been 
used by operators to imoinge upon the cerrelative # taene of other 


oreducers in the common pool. 
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One method of manipulating allowables an! procuction ig quite 
complicated, but resulta in a consiverable postronement of the normal 
conaeguences of accumulated overnro“uction. Assurne that X is an 
e@eperator with six wells, each of which has a precuction capacity of two 
million cubic feet. In this illustration X consistently nominates one million 
cubic feet of gas for each of his six wella anc it is assumed that the 
monthly allowables are fixed at this volume by the Railreacd Commission. 
For every six-month balancing perioc each of KX‘s wells receives an allow-~ 
able of six million cubicfeet. Cverorocuction may normally be accumu- 
lated for two balancing veriods, but by careful manipulation of each well’s 
proruction, X can prevent the timely shutting-in of hia overproduced wells. 


A five-year record of production from X"s six wells and the status 


of each well at the end of each balancing period is shown below: 
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At the end of the first balancing period, * has overoroduced 
wells | and 3 by one million cubic feet. During the second balencing 
pertod, X brings these wells into balance , >t overvrocuces well 4 by 
two million cubic feet and wells 2 anc 5 by one million cubic feet each. 
Six months later, at the conclusion of the third balancing period, X 
has balanced wella ©, 4, anc 5, but has overproduced well | by two 
millien cubic feet, well 3 by three million cubic feet, an? well 6 by 
one million cubic feet. At the close of the fourth balancing serio, 
wells 1, 3, anc 6 are balanced, however welis ° anc 4 are overproa’uced 
by three million cubic feet. At the end of the fifth balancing eeric:, 

*& balances welle ., 4, and 9, however an overage of three millien 
cubic feet each is revorted for welis 3 and 6, while well ! is over« 
procuced by four million cubic feet. At the close of the third year, 

X balances wells 1, 3, and 6, but has overages of four million cubic 
feet each for wells 7, 4, ond 5. These wells are then brought into 
balance by the end of the seventh balancing ceriod, but welis 1 anc 6 
have overages of five million cubic feet each anc well 3 had over>ra- 
éuced four million cubic feet of gas. At the close of the fourth year, 

Kk has balanced wells 1, 3, and 6, but has overprecuced wells 4 and 3 
by five million cubic feet each and well * has an everage of six million 
ewbic feet. When the ninth balancing period ence, X hae balancea weils 


é, 4, and 5, but has overproduced welle:1, 3, ami 6 by six million cubic 
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feat each. During the fifth year the aystem i: beginning to catch ay 
wiih 7? ant at the clese of the tenth calancing perio! \ hes telance® 
wells 1, 3, an G6, but has overproduced tis three remaining wells ay 
gix million cubic feet each. 

Curing the five-vear verios, A has managed to provuce 8 
million cubic test of gas whereas the normal oneration of the ororce- 
tien system any the balancing rule woul: huve allowe: him to ~re uce 
omly 360 million cubic feet during that “erio’. Y's manipulations heve 
left him with twenty-eight millien cubic faet of gas te the good am 
note that he 4i. mot heve to shut-in any of his wells umtil the begin- 
ming of the fifth year. This variety ef manigulation is illvstrate: in 

67 
Beiires’ Commirqion v. Permign Resin Pipeline Cempany. 

iy this case the Rallroa:s Commission f/etermine. that one 
eperator wae aubnittinog fictitious forecasts in or er to booet the 
tetal allowable »rocuction so that he coulé avei the sormel effect of 
the balancing rule by manipulation of his several wells. Ase a result 
ef gach manioulation, the overator wee enable) to prevent the other 
eperator in the reservoir from being able to pra uce his fair ehore 
of grocuction as caleulatec by the aNecation formula then in effect. 
The Commission thereacon acoptet @ special or’er whick suscen”e- 
the operation of the balancing rule ant required the ripeline purchseer 
to purchase its requirements retebly from both procucers. In heu of 


the susypences balancing rule, the new orver ssecified that any well 
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with an overoro’uced status greater than its average monthly allowable 
was to be shut in until the oversro‘uction assessed against it wae leas 
than one hundred ver cent of its allowable. The cipeline purchaser was 
aleo reguirecd to file monthly nominations and the under>oro ‘uction ac- 
curnulated by the victimized well belonging to Atlantic Refining Comoany 
was not arbitrarily cancelled. This remedial order of the Commission 
was sustained by the Texas Court of Givil Avspeals. 

Another example of the problems created by the Railroad Com- 
mission's uncritical acceptance of exaggerated proiucer forecasts is 
found in Railreac Commission v. V coda Exploration an¢ Producing 
Sees. In this case the Commission ciscovered that small tract 
owners were filing forecaste of monthly precuction at or near the 
maximum celivery ca»acity of their wells and were thereby causing 
large allowables to be assigned to the field, because of the resulting 
estimate of market deman:! based uvom such ferecasts. These raservoir 
alliowables were so great that the large tract wells were orevented fram 
procucing their falr share of the gaa, becnuse their allowables were in 
excess of maximum celivery capacity. This caused the large tract wells 
te be classified aa "limited capacity’ wella and, as such, they were 
& ssigned allowables uo to the Mmit of their celivery capacity. The re« 
mainder of the field allowables assignec to the field's large tract welle 


under the proration formula were then re~allocated among the emall 
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tract wells. The amall tract wells were thus allowed to proéuce more 
than their fair share of the natural gas production. The small tract 
owners in the field were thus greatly favore’ by the one-thir’ twoe- 
thirds allocation formuls then in effect and the Railroac Cammigsion 
attempted to correct the situation. The Commiasion acopted a esecial 
ercder which set 4 ceiling on reasonable market seman: for the field's 
precuction. The ceiling was that volume of natural gas which, when 
fixed aa the monthly reserveir sllowable, would permit the well om the 
largest unit, if its celivery capacity were equal to the largest celivery 
capacity of any other well in the reservoir, to receive an allowable 
that it would be capable of protucing. On review, the court hek. that 
the svecial orer set am arbitrary limit on reasonable market Jeman’! 
from the common reservoir based upon factors which were irrele. ant 
to actual market deman: an’ therefore invalidates it for lack of any 
statutory authorization. The court gaic that it anceared clear that 

the legislatere ha’ not intenced to allow procuction to be limited to 
less than market ceman except where waste prevention waa invelved. 


Assuming that the small tract eperators were actually marketing their 





exorbitantly large allowables, so that their forecasts were accurate 
estimates, the only remedy available to the Railroad Commission as 
a cure for the malady affecting correlative rights in the flel: wouls be 


to modify the proration formula. 
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Put even when the allocation formula theoretically oreduces 
the cesired agual opvortunity for the onerators to share in the cam-~ 
mon reservolr procuction, the problem of protecting correlative 
rights can exist where one or more of the operators is ywnable to 
market his prorated share. In this tyve of situation, the Rallroac 
Cemmission has aaother metho: of aflfor/’ing such pretection which 

; . 69 
is embocie:' in the Texas comrnon purchaser act. Thie statute 
provices that a cefine: cammon purchaser of natural gas must 
purchase natural gaa offerec for aale without ‘iscrimination in 
favor of one producer or against another {nm the same field. The 
statute vermits an interestec’ party to obtain an orcer from the 
Railrea: Commission cirecting the common purchaser to purchase 
its reguirements from the reservoir in a ratable fashion, that is, te 
take from each procucer in the field in proportion to hie allowed pro~ 
auction, 

Concerning the .zluc of this statutory authorization to require 

79 

ratable ourchase, the Texas Supreme Court haa declared: 
 Ratable production ane ratable take or purchsse are 
essential in preventing drainage between leases, ani’ 

are related to the prevention of above-ground waste, 

because if & precucer cannot share in the cormestic 

full market, the onerztor will try to fine some other 

market, one which might be inferior use of gas such as 

the manufacture of carbon black. Common purchaser 

statutes are more vital to gas oro ucers than to pro- 


cucera of oi] since gas cannot be readily etored ae can 
oil, and is not transportable by truck. 
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The Railroac Commission has issved several ratable-take 
orders to natural gas purchaser pursuant to the commen purchaser 
statute, the most recent litigated orcer being the one ceateasted in 

ra 

Railroad Commission v. Rio Grancte Valley Gas Comoany. In this 
case, the cipe line purchaser was orcered te exten: its gathering 
line to the vetitioner's well anc to purchase gas from it without 

€ 
unjust or unreasonable discrimtaation. The Texas Svoreme Court 
held that the vipe line company an? the vetitioner were vro“ucing in 
the same field as required by the statute, even though their resnective 
wells were producing from ‘different vertically senarated reservoirs 
and that the protection of the common purchaser act was therefore 
available to the petitioner. “he authority of the Railroac Commission 
to order the gipe line company to extend its facilities te connect with 
the petitioner's well Cerives from ‘rticle 6049{a), §11(¢) which reads 
as follows: 

Section li(c}): The Railroae Commission shall make inguiry 

in each fielé concerning the connections of the various pro- 

ducers ans when ciscrimination is foum to be oracticed by 
any common purchaser as cefined in thie Act, the said Rail- 
reas Commission shall issue an orter to such common 
purchaser to make such reasonable extensions of their 

lines amc’ such reasonable connections as will prevent 

such ciscrimination. 

The Texas common purchaser act relating to natural gas does 


not incluce a reference to '’common carrier’ in its cefinition of a 


common purchaser anc this omission has he? some impact upon the 
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effectiveness of the statute. In Texoma Natural Gas Company v. Rail- 
read Commission, ‘* a gas pipe line carrier which was meither a mublic 
utility mor & common carrier wae held not to be subject to the common 
purchaser law. This holding, im effect, was that the act could not be 
usec to convert the status of a private pipe Hne comvany inte that of 

a common carrier. This problem was not present in the Rio Grande _ 
case where the pipe line company wag a pubHe utility. 

Although no mention waa made in the Rie Grane case of the 
¢ecision of Northern Natural Gas Company v. State Corveration Com-« 
—ihaten.” the fact that the Railroad Cormmission’s order was clrected 
to a wholiy intrastate pipe Iine company would exempt it from the latter 
case, In the Northern Natural Gas Company case, the Kansas Corpora- 
tien Commiasion's ratable-teke order was clrected to an interstate 
pipe line purchager and fi was imvalidated because of its possible 
interference with the federal regulatory scheme. Ag a result of this 
decision, however, future ratable-take orcers will be immune from 
reversal only if they are cirected to non-interstate gurchasers of 

natal pas. Actually, there are prebabiy very few situations where 
only intrastate surchasers are involved an! equity demands that rateble- 
take orciera be directed to all purchasers in the field. As one com-« 
rnentator has observed: ? "The burden of purchseing without diserim- 


ination ghoul’ met be borne by, nor can it inteliigently be cast ucen, the 
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intrastate purchasers only.’' It would apnear therefere, thet the pro- 
ration weapon of ratable-tahe orcera aimed at purchasers, whether 
interstate or intrastate, hag, practically sceabing, been effectively 
“solikec'’ except for those isolated situations where only intrastate 
purchasers are involved. 

The problem arising out of the practice utilized im the past by 
seme producers whereby fictitions nominations of gas requirements 
were filed with the Railroads Commission might be obviated by the en- 
forcement of the state anti-trust lewa. In V oo7s Exsloration anc Pro- 
suction Company v. Aluminum Company of America,’ . the vilaintiff 
sued other operators in a ygae field for camages based upon an aliege’ 
eons piracy to violate the Texas anti-trust statutes by filing false pro- 
ducer nominations which resulted in a restriction of the claintiff*s 
production. The lower court cismissed the suit on the ground that 
the Reilroac Commission waa vested with original jurisdiction in the 
matter. The Texas Court of Civil Appeals reversed and reman'e4, 
holding that the Railroad Commission coes not have jurtediction over 
claims involving allegec violations of anti-trust iawas. 

Although not cirectly concerned with the immediate subject of 
astural gas vroration, the recent case of J.M. Huber Corooration v. 


?6 
man, deserves a brief mention, because of ite potential imovact 





wpen the jurisdiction of the Federal Power Commission in the area of 
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establishing the orice for regale of gas in interstate commerce. The 
safeguarding of that Juris-iction figured heavily tn the ¢ecision of the 
United States Supreme Court in the Northern Nature! Ges Conipany _ 
case se wae vointed out earlier. The Huber case involved a contro- 
versy between a lessor ani a lessee over the rovalty clause of aa oil 
amc gas lease. The specific question litigated was whether, wader the 
terms of the lease, the amount payable aa royalty to the lessor «ate to 
be ascertained a3 a epecified percentage of the orice receive? by the 
lessee from his purchaser, or whether it was te be figurec on the bagis 
of the market price for like gas produced in the flelLi. The cistrict 
court found thet the term "'market price’’ ag used in the lease was 
employe in its traditional legal sense anc was therefore not the equi-+ 
valent of the price paid to the lessee for his preduction. The circuit 
court of appeals foun’ ample eviience to support the lewer court's 
fincings, but remanded the case and directed that further action be 
suspended until such time as the Feceral Power Commission cetermined 
whether the ;uestion wag one within ita primary jurisdiction an, if ao, 
whether it was a matter which shoul: be referred to the fecieral agency 
fer an initial decision. The outcome of this case will perhaps have a 
profounr impact upon the already cleaded area of federal-state juris- 


“iction over natural ges pro“‘uction in the United States. 
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Vhy cancel unlerereduction im orcer to achieve balancing ’ 
The rationale supporting the perioci«c cancellation of accurculated 
. 77 
unmierages has been stated aa lollews: 
Unless provision is mace for cancellation anc re~ 
cistridution of uncerpraduction, the irmpact of a con- 
stantly increasing uncerocroduction in the gas pool will 
result in the following: Lowering the allowables for 
the wells in the sce] ami! reducing the total output of the 
neo] below ite market cermand. This woul. deprive 
operators in the -ool of their opportunity to provuce 
their fair share of the full marzet ceman:. 
The effect of the balancing rule on accumulated uncerproduc~ 
tion is shown in the following chart which also demonstrates the in- 
evitable consequences of a rule which v oul allow such underage 


accumulations to escape cancellation at the conclusion of the secon? 


balancing perio’. 
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The example shown by the chart assumes that the monthly 
nominations by all operatora remain conzgtant et twenty-four million 
cuble feet. It can be seen that by the enc of the secon: balancing 
period when the sccumulated underage is cancelles, the total fielc 
aliowablee have been reduced aimestin half. Uf the underproduction 
were not cancelled, tit were to be allowec to be carried forwarc in- 
definitely as a charge against the monthly allow ables, there woul! be 
no field allowable left at the close of the second year! Thus, it can 
be seen that although the nominations co figure into the Initial ¢e- 
termination, it is the total actual pro“uction from the reservoir which. 
in the long run governs the allowables. In this theoretical exam ple, 
those operators in the fiel:’ who were not umcer-profucing woul! 
probably consicer the possibility of continually increasing their nomi- 


nations in orcer to offset the effect of the cumulative unverages, They 





ould also contemplate the desirability of resorting to oversreocuction 
of their wells as a remedial sevice, however the probability that this 
would lead to the eventual shutting-in of some wells would uncoubtecly 
detract from its attractiveness. Their situation would become untenable 
if the rules permitted the uncerages to a curmulate indefinitely. 
The poseibility of successfully increasing field allowables by 
the unilateral use of increased nominations was recently examine: in 


78 
the case of ti eymouth v. Colorado Interstate Gas Company. Involved 
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was the huge West Panhandle field in Texas, which has 151 parchasers 
and twenty-six purchasers. The lessors, who owned the 100,000acre 
Masterson ranch near Amarille, sue to recover from the lessee pive 
line for alleged un’erpre iuction of the lease an’ failure to pay royaity 
payments equivalent to market value. Admitting that it had an implied 
obligation to reasonably duvelap, produce, onerate, an: raarket prosuce 
tion, the lessee never-the-less argue: that it hac provuced or paic for 
all of the natural gas as wae permitted by the allowablea fixec by the 
Railroad Commission. The theory presse: by the lessors to support 
their charge of uncerproduction was that the lessee coul’ have increase’ 
its authorized allowable production by filing increased nominations 
since the proration order in effect for the West Panhandle field pro- 
viced for precuction forecasts to be submitted by purchasers. The jury 
found that the lessee hac failed to exercise cue ciliigence in prod¢ucing 
ami marketing gas, but found that the royalties paid were the equiva- 
lent of market value. A jury vercict at a second trial, however, es~ 
tablished a difference between the royalty payments and market value 
and the lessor’: jucgment was therefore stepped up to $24°,674.88 plus 
interest. 

Concerning the complaint that uncerproduction had occurred, 
the lessors acmitte: that both increased nominations anc effective 


increased allowables would have been necessary in orcer to permit the 
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additional gas vcrocuction sanctione:) by the jury verdict. Since the 
leasee held but a twenty cercent interest in the field, it was agree” 
that the nominations woul! have hac te total over forty-two billion 
cubic feet in or'er for the lessee to have secured an accitional annual 
production of 3.1 billion cubic feet of gas frorm the leasehold. The 
appellate court was unable to discover any »~roof in the record showing 
that had the increasec nominations seen mace an increase in allow- 
ables would have resulted which in turn woul’ have caused additional 
gas procuction. The case was remaned te the cistrict court to ene 
able the lessors to preaduce such evidence. The court held that the 
evidence sustaine- the verdict as to marxet value, but was ineufficlent 
to support the fincing that the lessee hac breached its implied cove- 
nant to market actin: Inasmuch ae the lessee hac argued that 
the Feceral Power Commission had primary jurisciction over the 
¢lairn for a higher price for royalties, the court Jirected that the 
question dould be submitted to that feceral agency for initial decision. 
In ite opinion, the court pointed out that it appeare: to be 
mathematically impossible for the usiiienide of only one-fifth of the 
fiele's production to ensure that actual preduction would corregponc 


to the volume cesired to be achieved by merely filing increase’ 





nominations with the Railroad Commission. Such increased nominé 


tions woul’) be allocate: to all of the wells in the reservoir in the form 
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of indivicual allowables. The opinion states: 


This means that unless the other eighty percent taxers 
procuced their share of the increase: allowables reaulting 
from Lessee-Piveline’s increase: nomination, Lessee- 
Pipeline would have to increase its nornination in the 
succeeding rnonth in an amount sufficient to overcome 

the adjustment for Seld underprocuction. Thies procees, 
once begun, pyramice at an accelerating pace because the 
anticipated adjustment creates a larger (ifference between 
such nominations ami the static pro:’uction by the rest af 
the fielc, which in turn means a larger acjustment will 
have to be offset by an even larger nornination. The 

result ia the ssiral ascendancy of nominations. Under 

& atatute and rules requiring goo’ faith nomination 

under oath it would be a distortion of the Texae regula~ 
tery scheme to require a Lessee-Pipeline te make euch 
astronomical, ictional nominations. 


It would thus appear that unilateral action on the part of a 
procucer or purchaser to accomplish increased allowables by the 
filing of Laaesied nominations will not succeed in a large multi- 
purchaser field. 

Mention shoul! be made of the so-called "Henze type"? pro~ 
ration orcer which was utilived en occasion by the Railread Com- 
miseion until] 1961. This orcer derived ite name from the orcer 
issued by the Commission on September 4, 1955, for the Nenxe fleic 
lecated in DeWitt County. The order was adopted subsequent te heare 
ings conducted by the Commission which Cemonstrated that some of 
the procucers were filing excessive nominations in orcer to acquire 


increased alilowables. These fictitious nominations resulted in in» 





crease’ allowables which were not being purchased by the pine line. 
As a consequence, lerge underages accumulate: and eventually the 
normal proration syatern was put out of orcer so that ratable take 
was no longer being achleved. The Commission issued a echecule 
showing the participation facter of each well in the fielc. A well's 
participation factor was comprised of its equitable share of reser- 
voir procuction unmier the allocation formula. 

To illustrate its operation, assume that there are three sro- 
ducers in a field anc participation factors are assigned to their «ellis 
ae follows: 

A's well has a participation factor of twenty percent; 

B's well has a participation facter of fifty percent; an? 

C's well has a participation factor of thirty percent. 

Assume that the purchaser takes a total of 106 million cubic feet of 
ga2 from the field during March, as follows: 

A‘s well precuces ten million cubic feet; 

B's well prosuces fifty million cubic feet; anc 

C's well procuces forty miilion cubic feet. 

Since its participation factor entitled {t to produce twenty million cubic 
feet of the March allowable of gas from the field, A's well is uncerpro- 
duced by ten million cubic feet. B's well is in perfect balance, but C'e 


well has overprocuced ten million cubic feet. 
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The '*Henze type’’ order requirec thet a well which accumulated 
an overage equivalent to its allowables for the two preceding months be 
shut-in until its overoreduction was reduced to a volume not exceeding 
ita current monthly allowable. 

The pioe line was permitted to take whatever volume of gas it 
required in or’er to satisfy its demand, but the Railroad Commission 
recuired that such total demand be taken frem each well in pronertion 
to its participation factor. The burcen was placed on the purchaser 
to regulate production from the wells.” The reault wag that the total 
monthly allowable was always equal to the total production from the 
fielc, because the actual allowable was not assigned until after the 
actual procuction figures were submitted. 

In 1961, the "Henze type! order was held invalid by the Texss 
Supreme Courtin Rudman v. Railroad eid The order wae 
ceclarec voi’, because of its assignment of monthly allowavles retro- 
actively to actual production which failed to conform to the statutery 
ebtes reouiring such allowables to be determined prospectis ely 
by the Commission. 

Even if the Texas legislature were disposed at some future 
date to amend the conservation statute so as to authorize the Railrea” 
Commission to promulgate ''Henze tyze"' proration orcers, euch orders 


might still meet the came unkind fate as did the ratable-take orvers of 
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the Mansas Corporation Commission which were overturned in 1943, 
One of the princioal avvantages of the ‘Henne tyne’’ order lay in the 
fact that it was a simple metho of accaemolishing ratable procuction. 
Thies was achieved by requiring the purchaser to take his gas require- 
ments from each well vronortionate to the well’sa prorated allow able 
represented by ita participation factor. In effect, the responsibility 
for ensuring ratable taking of production was placed on the purchaser, 
Herein Hes the possible foible, becaus@ in the Northern Natura) Gas 
Company decision the point was stressec that the unconstitutional 
ratable-take orcere there involved, in effect, shifted the burcen of 
balancing natural gas procuction from the Corporation Commission to 
the interstate guighaneet.” UR would appear that a similar objectian 
could be raised with regard to a ‘Hence type" orcer adopted for a 
field which hac connections with an interstate ourchaser. So, although 
the ''Hen:e type’’ orcer was once praised as a simple and effective 
raethod of accomplishing ratable production in reservoira selling gae 
to only one peraeber,”" it now lies im the jucicial custbin of invali“ 
scministrative remedies and the chances of ite successful resurrection 
appears to be quite remote. 

Recognicing that ratable-take orcers have lost their vitality 
when applied to interstate purchasers, the Texas Railroad Commission 


has atternpted to achieve the same degree of protection for correlative 


~~ 


Ake oe pemrnere enw te pay sheue > walbepe@teD 20gne 4 wi 
“POE Ce LE RTO PRR Se ote on) yoitines yt camedise saw alge 
SA Aoyers ot Jovi a 1089 GOUT HUE Mi od oeEROR Eas | 





~49- 


rights by meana of a so-called ''ratable procaction’® order. In 1944, 

the Commission found that a oro ’ucer in the VW eat Lucky (Upoer Nardéy 
Horn) Field in Matagorda County, systematically had been unable to 
orefuce his allowable of that field's market demand. The Commission 
took cognizance of the fact that the operation of the statewide balancing 
rule had been abused by cancellation of this operator's underpre‘uction 
to his detriment. Although it declared that such a regulation is ori- 
narily an effective tool in the handling of gas srocuction, the Railread 
Commission cecided to suspenc the balancing rule in order to protect 

the right of the cetitioning operator to prelduce and oan hie fair ehare 

of the hydrocarbons im the reservoir. The scecial wie reguire? 
each producer in the field to operate under exacting allowable and pre- 
duction concitions until such time as cooperation in fulfilling nen-ciscri- 
minatory vrecuction coul? be assured. Each producer was orcered to 
provuce each of its gas wells im accordance with the field allecstion 
regulation. All overproduction from the field was to be balanced curing 
the first month following such overproduction and unceroroduction was 

to be cancelled at the end of each month. The use of producers’ forecasts 
was ciscontinuec anc gas nominations from purchasers were required for 
the purpose of determining market deman¢. The Commission specifically 
announced that its orver was not attempting to compel anv opurchaeer to 


take gas from the field in excesa of its actual Cemand’, but was merely 
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requiring such gae to be procuce:’ ratably. The cesizred inilrect effect 
of this orcer, however, was to squeere the cvurchasers into the sosition 
where they woul? huve to purchase ratably in orver to meet their cde- 
mancs for gas from the field. 

Any analysis of the proration system of natural gas procuction 
in Texas shoul: take into account the fact that the Railroac Commission 
has several different allocation formuiae in effect. For example, in 
1963, the Commission adopted an allocation formuia for the Parnell 
Fields (Morrow Gas) in Ochiltree County, based upon the proportion 
of acreage assigned to each well in propertion to the total acreage of 


* In the Garcia Field in Starr County, the formula 


all prorated wells, 
is based upon a 50%o-acreage and a 50%o-weil nee In the Sheoherd 
(Mellinger Sand} Field in Hidalgo County, the proration formula is ce- 
termined on a two-thirds acreage ani a one-third well basis. 

It goes without saying that the adjustments built into the or di- 
nary statewice balancing rule are necessary uncer the present system. 
Elimination of all overproduction woul! require accurate market ceman:i 
determinations and these are mace difficult, if for mo other reason, by 
the recurring perio:'s of inconstant demanc. The slack serio’s of 
marxet demand for natural gas are in April, May, Octeber, an’ Nevem- 
her. Cancellation and re-distribution of uncerprocuction is required to 


orevent the accwnuilation of such a large volume of under procuction 
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that allowables will be reduced below the total required for martet ce- 
mance. The key ta the »roblem lies in the utili: ation of all factors that 
will permit the Rallroac’ Cammission's «eterrmination of market de~- 
mand to be as accurate ae possible and perbanps in the successful 
operation of the ''ratable procuction’’ orders which can revlece the 
ratable-toke orders formerly available for both interstate au’ intra- 
state purchasers. 

The Texas system worke and thia fact is an accomplishment in 
itself. The Raflroad Commission is aware of the fact that improve- 
ments could be aw“ The Commission coulr tighten up its metho’ 
of determining market demand, but the present system produces satis- 
factory results for most operators. When it detects a lack of cooperx- 
tion in @ field, the Commission is not hesitant about attempting to re- 
medy it by adopting special field rules. 

One observer of the Texas proration systern ia 1956, Peclared 
that the task of assuring ratable taking by natural gaa ourchasers be~ 
tween producere in a common reservoir was one of the most vexing 
problems confronting the Railroad Rea. That observation 


remaing a valid one eleven years later. 
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OKLAHOMA'S SYSTEM OF PRORATING 
NATURAL GAS 

Having been creciited with slightiy more than 8%o of the total 
United States preduction of natural gas in 1966, Olishema's current 
role as one of the top feur orocucing otnans in the nation is a secure 
mme."* In Januery, 1966, Oklahoma's — gas reserves were 
being crocuced ani marketed at an annual “— of 1.4 trillion cubic 
feet and approximately one-third of its oro uction was being con- 
sumed within the gute.” There is Httle ceubt that natural gas is a 
very imoortant an’ valuable natural resource throughout the "Sooner" 
State for out of the state’s total of seventy-seven counties, oil anc gas 
umcerlie seventy of them. Another indication of its vast mineral 
wealth is the fact that in 1958, 47% ef the entire lanc area of Okla- 
homa was either uncer mineral lease or was lta 9 It shoul: 
come as no surcrise, therefore, that Oklahoma has been in the van- 
guard of the forces of conservation fighting to prevent waste of these 
natural resources. 

Responsibility for regulating the natural gas industry in 
Oklahoma rests with the Corvoration Commission, a highly compe- 


tent state administrative agency which possesses the attributes of 





executive, jucicial, and legislative governmental en The 
Legislature of Oklzhoma has grantec exclusive original jurisdiction 

to the Corporation Commission concerning the conatruction, mouifi-+ 
cation, or vacation of all administrative or era establishing elHowable 
procuction from a gas weil or unitized a The Cklshoma Olli and 
Gas Conservation dune” ® is a broad regulatory atatute and is grounded 
on the state's palice power to prevent the waste of natural resources 
vital to the generai welfare. Since its creation in 1917 ” the Oklahorme 
Corporation Commission has had fifty years in which to acquire an in- 
valuable wealth of exmerience and expertise in the area of oii an’ gas 
conservation. This oroficiency is effectively utiliced today im orcer 
to achieve the three general purposes of stats regulation of oil en’ 

gas procuction, namely: (!) the prevention of waste; (7) the srotection 
of correlative rights; and (3) the attainment of the greztest ultimate 
recovery from the pool. 

Six years ago, on April 1, 1961, the Oklahoma Corsorationa Com- 
mission acopted anc vromulgated new general rules anc regulations for 
the production and conservation of gil and gas in that am several 
changes in the statewida rules and regulations which hac creviously 
been established in 1946,°” were founc to he necessary in view of the 
fact that the Cklahoma Legislature had enactec certain conservation 


laws subsequent to 1946. Certain other modifications were incorporated 
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into the new rules anc regulations as the resuit of experience an” 
hnowlecge gained by the Corporation Commission during the pre- 
ceding interim perio. 

The concept of physical an“ economic waate is a very important 
ene in the area of vil anc gaa conzervation. For the purpose ai The 


rules anc regulations of the Corporation Commission, the term ‘waste’! 


is defines as follows: 190 


Definition 55(b). "The term 'waate’ as applied te gas, in 
adcition te its ordinary meaning, shali inchide economic 
waste; the inefficient or wasteful utilization of gas in the 
operation of oil wells drilled into and procucing from a 
common source of supply; the inefficient or wasteful 
utilization of gas wells drilled into anc producing fren: 

a common source of supply; the crocuction of gas in 

auch quantities or in such a manner as unreasonably to 
veduce reservoir pressure or unreasonably to (iminigh 
the quantity of oil or gas that might be recevere: frore 

a common source of supply; the escace, ‘irectly or in- 
ejrectly, of gas from oil welle producing from a common 
source of euoply into the open air in excess of the amount 
necessary in the efficient (drilling anc completion or cpera- 
tion thereal, waste incident to the procuction of natural gas 
in excess of transnrortation and marketing facilities or 
reasonsble market demand; the escape, blowing, or re~- 
leasing, “irectly or indirectly, into the open alr, of gas 
from wells procuctive of gas only, «rillec into any com- 
mon source of supply, save only as is necessary in the 
efficient drilling anc completion thereof; and the unmeces-~ 
sary Cepletion or inefficient utilization of gas energy con- 
taine? in a common source of supply."' 


Aypropriate field rules and regulations for incivicual pools 
within the state are promulgated by the Corporation Commisatan 


following a hearing which results in a fincing either that production 
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of natursl gaz from a reservoir is exceecing the market demanm"’, or 
that such rules anc regulations are necessary in order to prevent 
waete, increase ultimate recovery, or prevent injury to correlative 
ten. “ Such fin ings will authorise the restriction of total pool 
orecuction and the institution of a auitadle allocation formula “esigned 
to accomplish equitable proration. \ here there is no special pool ai- 
location formula in effect, the authorizes production of natural gaz 
fram any weil locate? in such field is limited to 25%o of its potential 
capacity, unleés a special exemption is granted by the Corporation 
ed 

Determination of market demand for oil and gas is mace by 
the Corpuration Commission after due notice and hearing. At such 
hearing, the estimated consumption in ano outside the State of Okla- 
hema for the ensuing menthly preration perio’ is cetermined on a 
statewice kontd os The current estimatec consumption anc use of 
natural gas thereby obtained is adjusted as necessary in orcer to 
maintain ajequate underground storage reserves which are essential 
both to assuring peacetime consumers of a continuous supply and to 


provicing atrategic national defense requirements. 


After the Corpo- 
ration Commission determines the amount of gas te be produced from 


all pools curing the following sroration perio’, tits volume is ailocated 





to the various pools without unreasonable discrimination amd the asaigne: 
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procuction of each reserveir is thereupon allocated to the wells in 


i se 105 
accordance with incivicual Geld orters. 


The Oklahoma min’ fefines ‘'ratable taking’’ as the oro- 
pertion which the mnetural flow of gaa from the wells of one >rojucer 
bears to the total amount of the natural flow belonging to the wells of 
fellow precucers in the sarne common source of supply. The ratablee 
take provision reads as follows: 


Section 733. '’ Amy person, firm or corporation, taking 
gas from 2 yas fielc, except for purposes of Jeveloping 
a gas or oil field, anc operating oil weile, an: for the 
purpese of his own comestic use, shall take ratably 
from each owner of the gas in proportion to his interest 
in said gas, upon such terme aa may be agreed vpon be- 
tween 3aic owners anc the party taking euch, or in cage 
they camnot agree at such price and upon such terms as 
may be fixed by the Corroration Commiasion after notice 
and hearing; previced that each ouner shall be require: 
to celiver this gas to a common point of lelivery on or 
adjacent to the surface overlying euch gas.’* 





Onlahoma's ratable-take statute waa enacted in 1913, but it 
was not construed judicially for the next thirty-three years until the 
1947 decision of Republic Natural Gas Com 


108 
mission, was handec down by the Oxlahoma Supreme Court. The 


y v. Gorvoration Cem- 





yroration problern invelived in this case originated in the great Pugeten 
Gas Fielt which uncerlies parts of Oklahoma, Texas, ani Kansas, anc 
covers a large area approximately one humired anc fifty miles long 


aw) fifty miles wide. The Republic Natural Gas Company was a ore- 
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éucer in both the Nangas and Oklahoma portions of the Hugoton Fiel- 
an it had constructed a large network of pipe lines to facilitate the 
gathering of ite own production which it them sel< to purchasers. In 
April, 1944, the Peerless Oil and Gas Company drilled a producing gas 
well in an area of the Hugoton Field served by Republic's pipe line 
gathering eystem, but no reacy market was available to the Feerleas 
prodcuctinn. Invoking the ratable-take statute which hac been on the 
peoks for over three decades, Peerless requested the Corporation 
Commission to protect its correlative rights. 

The Commission found that Reoublic’s wellz almost surroun ec 
the Peerless precucing »roperty and that crainape wae occurring. 
Provuction from the Oxlahoma Hugoton Field was then in excesa of 
market dernand anc the Corporation Commission's findings revealed 
that Republic’s needs dic not require the full capacity of its pipe line 
syetem. The 1913 ratable-taxe statute specifies that any person who 
ia engaged in the business of procucing, transporting and selling 
natural gas is required to take ratably frorn other producers from 
the common source of supply who have no outlet for their production! °9 

The Oklahoma statutes declare that every corporation or firm 
which engages in the business of tranevorting natural gas by pice line 
in the state shali be ceemed to be a common —apeunnes”** and & come 


1h 
mon carrier. In this case, the Corporation Commission had no 
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‘afficulty in fincing that the Reoublic Natural Gas Comoany was a 
ct@mmen purchaser is the Hugoton Field am that it was therefore 
edligated, pursuant to the 1913 ratable-take atatute, to commence 
taking ratably from the Peerleas well. The Commission ordered 
Republic to permit Peerless to make a commection with its Hneas in 
the vicinity of the Peerless well. in the event that Republic refused 
to accede to such connection, that company would not be permitte’ to 
produce from any of its wells located in the Oklahorne vortion of the 
Hugoton Fielc. Republic coul¢ satisfy either by purchasing the well's 
gas precuction or by providing Veerless with the essential pipe line 
transportation facilities which woul’ carry the gae to other purchasers. 
Interestingly enough, in view of the results of the Northern 


Ak2 


Natural Gas Company decision which was still sorme six years in 





the future, Republic vigorously contended that the Oklahoma Corvora- 
tion Commission's orces invaded the exclusive domain of the Feveral 
Pewer Commission and therefore unculy burcene interstate commerce 


im violation of the United States Constitution: 


us The Oklahema Supreme 
Court cisagreed with Republic that thie was the case. The court hele 
that the administrative order was valid as a legitimate protection of 

the correlative rights of natural gas producers. Republic’s ap eal to 


the United States Supreme Court was subsequently dismissed on the 





technical jurisdictional ground that the orcer of the state a ministrative 


agency wags not finei! ‘4 
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The four dissenters in the Republic Matural Gas Company v. 
Chiakems, believed that the Oklahoma Suvreme Court's cecizgion was 
final for the pursose of Section £37 of the Judicial cate.” They also 
stated that they would ushole the constitutionality of the contested 
order. They ceclared 

Oklahoma's power to regulate correlative rights in the 

iugeton Field therefore does mot stem from her interest 

merely in the sreservation of the ratural resources. It 

stems rather from the bagic aim and authority of any 

government which seeka te protect the rights of its 

citizens anc to secure 3 just accommocation of them 

when they clash. 

A good example of how the Oklahoma proration system overates 
in actual practice is to be found im the order of the Corporation Com- 
maission cated February 7, 1967, establishing fiela rules governing the 
vroduction of natural gas frem the Mississiopi Lime sool which umer- 
lies portions of both Garfield and Major Gmestes.' 

Pollowing hearings hel’ on January 17, 1967, the Commission 
determined that field rules for this reservoir were necessary in order 
to protect correlative rights of the gaa producers. As additional reasons 
fer promulgating them, the Commission indicatec in its findings that auch 
Meld rules would prevent waste end wouk! assure the greatest ultimate 
vecovery from the reservoir. 

The orcer creating the flelé rules epecifies that the Commiszion 
shell bolic hearings at regular intervals for the twin purposes of receiving 


purchaser nominations an- eatimating the anticipated market “eman' for 
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sas from the pool. These hearings then result in the establishment of 
what is called the pcol allowable for the particular ensuing month. The 
pool allowable ia merely the estimated market cemand for 4 particular 
month which is assigned to a particular reservcir. Once it has been 
ascertainec, the pool allowable is adjusted for un-cancelled underage 
credited to or overage charged against the wells in the pool. The 
result of such acjustment becemes the current monthly allowable for 
the field. 

An allocation formula based uson three-fourths (75%o}) acreage 
and one-fourth (25%) pressure factors is creetec for the pool's non- 
Mmited wells. The field rules create two classes of gas wells: (1) 
“eualified'' wells; and (?) limited’? wells. A well which is unable, 
either initially or subsecuently, to produce at a monthly rate equal to 
the average current allowable for the preceding January, is to be clage~ 
ified as a "limited"! weH. A well which accumulates uncerage in exceas 
of the maximum sermitted by the fleld rules is also to be so classified. 

After the necessary acjustments sre mace to the monthly pool 
allowable, each 'tlimitec’' well ia assigned’ a current monthly allowable 
which is equal to the well’s tested ability to sroduce, and the remainder 
of the acjusted pool allowable is then distributed among the ''qualifieci" 
welle as their current monthly allowables. However, it shoulc be noted 


that these currezt allowablea for the ‘'qualified'' wells are also subject 
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to acjuetment. Accumulsted underage is crecited to the well amc any 
accumulated overage ts subtracted from it in order to arrive at the so- 
called 'tnet allowable’'. A well's accumulated uncerage {s carried for- 
ward for a limited period of time and is a credit to the monthly current 
allowable until the uncerage is produced. However, when the underage 
accurnulation exceeds a volume of gaa equal to six times the well's 
current allowable of the preceding January, all of such eccumulation 
will be cancelled unlegs the well haa no market outlet for its gas. 

Plextbility is proviced for in the order since any cancelled 
underage may be reinstated at any time by the Corporation Commission 
after notice an‘ hearing, if there ie a prover showing that the well is 
capable of producing the current allowable assigned to it at the time of 
the hearing. Accumulated overage, on the other hand, is carried forward 
as a charge against the well's current allowable and is subtracted from 
the latter figure until the overage is mace up. The maximum amount of 
oversrodguction which is permitted to be accumulated by 2a well ia a volume 
of gas equal to four times ite current allowable for the preceding January, 
Once this limit is reached, the weil is allowed to produce only -5°% of its 
current allowable until auch time as all of the overage is balanced. 

The field rulee specifically prohibit ciscrimination in favor of 


ome producer or against another. Purchasers and producers are orjered 





te comply with the cormmon purchaser and ratable-take provisions of the 
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Oklahoma conservation laws. Takers of gaz are required to tahe from 
2li wells which they can reach by their own line or by lines proviced 
by the various well owners in the reservoir anc such takes must be 
ratable in accordance with the diverse allocations of well allowables. 
The Carney area of the Quinton Gas Field in Oklahoma pro- 
vides an excellent illustration of the type of problem with which the 
Corporation Commission has been confronted in its attempts to pro- 
tect correlative rights. This field was ciscovered prior to 193/, an’ 
by 1951, there were some sixty-eight wells located within its bouncaries. 
Five of these wells were owned by the Choctaw Gaa Company an: three 
others were operated by it in partnership with the only other operator 
in the field, the Oklahoma Natural Gas Comoany. In 1933, the Cornora~ 
tion Cormmission, after declaring them to be common purchasers, 
ordered the purchasing companies to take gas from the field on a 
ratable basis. This orcer dic not attemot to fix the market demané 
for procuction nor was any allocation formula created for the field, 
although production was limited to a maximum of 25% of a well's 
open flow capacity. No further administrative action was taken with 
reference to the field for the next fifteen years, until] 1947, when the 
Corporation Commission adopted an allocation formula for gas pro- 
duction emanating frem the Carney area pool. This formula was based 


upen market demand as cetermined by the monthly purchaser nomina- 
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tions which were required to be submitted to the Commission bv the 


marchasing companies. 


119 
Oklahoma Natural Gas Company ve, Ghectaw Gas Company, is 


a case which arose out of this contested 1947 orcer of the Cerporation 
Commission that established field rules for the Carney area jabediall , 
The five gae wells owned by Choctaw Gas Company had produced a con- 
sicerable overage by operation of the prescribed allocation formula anc 
the normal rules concerning balancing of such overproduction ha’ been 
held in abeyance by the Director of Conservation pending a decision by 
the Corporation Commission as to whether these wells were to be ahut 
in until they balanced, or whether such overage was to be cancelled in 
orcer to allow the welis to supply their market requirements. 

On September 14, 1948, the Corperation Commission (eclared 
that Choctaw's market Cemand was greater than its allowable produce 
tion as permitted uncer the allocation formula and that to shut in the 
overprocuced weils would inconvenience the consumers who relied 
upon the purchasing company which had no other supply of gas avail- 
able to it other than from Choctaw. The Cornmmission's solutien to the 
problem was in the form of an order cirecting the Oklahoma Natural 
Gas Company to permit the Choctaw Gas Campany to make a connection 
with its lines an: to purchase from it the required volume of gas neces- 


sary to satiefy Chectaw'sa market demand. Choctaw waa to be allowed 
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to continue to accumulate overprocuction until euch tire ae the connetce 
tions were ma”e with its co-producer and then the five welis were te be 
shut in until all of the overage was balanced. The Oklahoma Natural 
Gas Carnpany wella in the fleld were uncerprocuced and the Corporation 
Commission took the ,-esition that ratahbie take was. imsossibie unless 
such uncerage wes gold to Choctaw, therehy keeping the field production 
in balance. 

This solution, as embocied in the order of the Commission, was 
held invalid by the Oxiahorna Supreme Court, because the tribunal coule 
not agree that an unfair taking situation existed in the field, other than 
the Choctaw Gas Cormipany'’s accumulated overage which the a‘ministra- 
tive order in effect sought to protect. Accorcing to the cecision, the 
Corporation Caornmmission hac mo authority to ignore the statutory pro- 
hibition against overproduction by entering an order which perpetuated 
that concition unless one srivate corveration surrencered its oraperty 
to another private carporation. The court concliced ita judgement by 
declaring: ‘'The police power must at all times be exercised with 
scrupulous regard for private rights guaranteed by the constitution, 
am? then only in the public intereat and not for the benefit of a private 
eer," 12) 

Under the terms of the invalidated erder, the total monthly oro~ 


vuction of natural gas from the fielii was to have been determine: by 
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applying the allocation formula to the maraet deman!., Monthly nomina- 
tions of requirements of the producers were to have been utilized by the 
Cornoration Commission in arriving at the official estimate of market 
demand. In other words, each gss procucer in the field would have sub- 
mitted a monthly estimate of the arnount of gaa it neeced in orcer to 
satiafy ite market for such period. Following this, the Commission, 
by means of simple a coul¢ figure the total market deman= 
from the field anc set the allowables accorcingly. Balancing qi over- 
production and uncer>rocuction were covered by the orcer which woul: 
have authorized a well to accumulate either overage or underage up to 
aa arnount equal to its largest monthly allowable curing the twelve month 
period immediately preceding. Any well which accumulated overproduce- 
tion in excess of this maximum volume of gaz was to se shut in, unlesa 
the operator applied to the Corporation Commoiasion and secured anoro- 
priate relief. The Choctaw Gas Company hac successfully argued before 
the Commission that ita overprocuction was entirely caused by the fact 
that the Oklahoma Natural Gas Company was cortinually decreasing ite 
monthly nominations fer gas anc that the situation could be easlly cor- 
rected by the latter company's agreement to sell Choctaw aufficient gas 
ata reasonable price. 

Following its triumphant day in court, the Oklahoma Natural Gas 


Company appeared befere the Corporation Commission and requestec 
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the institution of an order cirecting that the delinguent Choctaw wells 
be shut in until such time aa all overcroduction hac been mace up. In 
spite of Chectaw's argument that the Oklahoma Natural Gas Company 
was actually prorating the fielc by itself -- by meana of its submission 
of low monthly nominations -- the Commission ordered the five welis 
shut in until they could be putin balance. Thereupon Choctaw proe 
ceeded to have its day in court ae reported in Choctaw Gas Company 
122 
v. Corporation Commission. The Oklahoma Seoreme Court hele 
that the Corporation Commission’ « findings were fully supported by the 
evicence. Proration of the Carney area of the “uinton Gas Fiel’ was 
found to be necessary anc the @rastic measure of shutting in the over~ 
produced wells was ceemed to be essential to the enforcement of such 
proration. The court declared: 
To protect such correlative rights, in acdition to preventing 
waste, is one of the funcamental powers of the Corporation 
Commission uncer our proration statutes ... Ant these two 
fund«umental purposes of the exercise of the Commission's 
powers in proration matters are interrelatec, for, if the 
State, through this or some other agency, coulc not protect 
such rights, and each owner of a portion of the gaa in a 
natural reservoir was left to protect his own, we would 


have resort to the wasteful crilling practicee and races 
of the pre-proration days. 





Another Oklahoma statute declares that @ person producing 
natural gas from a common source of supply may take therefrorm 
“only such proportion of the natural gas that may be marketed without 


waste, aa the natural flow of the well or wells owned hy such person... 
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bears to the total flow of such common source of supply...’ The 


meaning of the term ‘natural flow'' was construe? by the Okla:oma 
Supreme Court in Sinclair Oi] & Gas Company v. Corporation Com- 
os Within the co ntext of the statute, the court hele that the 
meaning of the terrn was essentially esuivalent to ‘’recoverable re- 
serves'’. The “ecision is an interesting one in that it conceras the 
various factors which are utilized on occasion by the Corporation 
Cammission in establishing an appropriate allowable forrnula for a 
fieid. 

In thie case, a formule for cetermining the monthly allowatle 
procuction from the Laverna Fielsi was institutes by the Comrnission, 
but it was immediately challenged by certain mineral interest owners. 
The contested formula incorporated acreage, pregeure, and potential 
as the key factors which were to be used in arriving at the monthly 
allowabie for each well in the reservoir. The number of acres in the 
drilling and soacing unit were to be multiplied by the square roct of a 
wells potential, times ite shut in pressure, timee the total current 

allowable of the entire field. This figure would then be divided by the 
field's tota) acreage, times the total of the potentials and the shut in 
pressures of all wells in the pool. Upholding the validity of this com- 
plicated formula, the Oklahoma Supreme Court held that there was 


substantial evidence in the recor? to demonetrate that each well in the 
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fielc woul’ be permitted to procuce -reportionately with the total volume 
of gas that would be recoverable by all of the welia. Im other words, the 
allocation formule was founs to be an acequate protection for correlative 

ights ancl it allowed each owner to procuce his fair share of the recover- 
able reserves within the common source of supply. 

On at least one occasion, the statutory yardsticks of natural flow 
and acreage were utilized by the Corvoration Corsmission in establishing 
a formula for allowable production which mace use of euch factors as 
porosity and permeability ef the procucing gan? and the thickness of the 
strata. This formula was contested in Anderson-richarc Gil Corpora- 
tion v. Corporation Gnade” a Operation of this allocation formula 
Gerved to reduce Ancerson-FPrichardc's ratable allowable by anoroximately 
9%o of the volurne it had contended for go the order and its formula were 
appealed to the courts on the grounc that the statutory meaning of the 
term ''natural flow'' actually meant ''caily rate of flow''. The Oklahoma 
Supreme Court, recognizing that the Anverson-Prichard definition was 
not the same as long term potential flow, upheld the Corporation Com- 
mission's formula. Geological informatinn was an essential ingrecient 
to this formula inaamuch as the total volume of natural gas which each 
well would ultimately produce from the poul had to be scientifically 
estimated. The Corvoration Gommission's equation of ‘recoverable 


reserves'' with the statutory term ‘'natural fleow'' was held to be in 
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eccoré with the legitimate meaning of the letter term. 


Finally, in 1946, the Corporation Commission movec to prevent 
the whyaical anc economic waste of natural gaa by imposing a minimum 


3 


erice to be pair for gas within the state. "This orcer withstoo’ a chal- 
lenge in Cities Service Gas Company v. Peerless Oil anc Gas emedie. hi 
even though the statute uncer which the Commission purvorted to act 
eid not contain specific authorization for price-fixing as a metho of 
proration or conservation. The United States Supreme Court held that 
minirnum prices imvoged by the state dif not contravene the due procese 
or equal protection clauses of the Constitution. The administrative orcer 
was uvheld, because there was ample evicence in the record to show that 
the low prices then obtaining for natural gas were, in fact, resulting in 
economic waste and were con’ucive to the shysical waste of natural gas. 
A little more than eight years oasae?d between the time that the minimum 
pricing orcer «as »promalgated until the United States Supreme Court ce- 
clared on April il, 1955, that such minimum price orvers were invalid 
for the reason that they conflicted with the jurisviction of the Feceral 
Power Commission under the Natural Gas Act. 

Vithin three years following its action in the National Gas Pive- 
ine Company’ > case, the United States Supreme Court cealt similar 
Views to the Oklahoma Corsoration Commission's efforts to attuck eco- 


nemic waste through the utilisation of minimum ecrice-fixing orcers. In 
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1958, the Court invalidated an acministrative orcer of the Oklshoma con- 
servation agency which had pur vorted te regulate the well-heari sale price 
of natural gas sold to a processor of liquic wi leliies, oie a similar 
price regulation that had been aimed at natural gas delivered to an inter~ 
state gas transmission wim ? These cecisions effectively blocke-i 
any further attempts to assail economic waste by means of preventing 
sales of natural gas at low orices. 

Any excuraus of Oklahoma's experience in the arena of regulation 
of oi] and gas crecuction must incluce mention of Gulf Oil Cervoration v. 
Oklahoma Corporation Commission.“ decided in 1961. The events leac- 
ing up to this interesting ¢ecision began in 1956, when the Corporation 
Commission promulgated an order cirecting every crude oil purchaser 
in the state to purchase the exact amount of oi] specified in the monthly 
ororation allowablee, unleas excused from such obligation by the Com- 
mission. Gulf sought to enjoin the enforcement of this »rovision in 
federal court anc contended that interstate commerce wae being burcenec 
by the Commission action. The federal court ceclined jurisdiction since 
Gulf possessed the right to obtain an adequate review of the agency's 
authority from the state judicial system anc the United Statea Supreme 
Court dismissed Gulf's nape: " 

In the late summer of 1957, Gulf declined to purchase the entire 


amount of oil allowed by the monthly proration order and refused to avail 
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itself of the procedural remedy vorovives for by the orser whereby it 
coule seek relief from the Corporation Commission. As @ result uf 
Gulf's disobedience of ite proration orrer, the Corooration Commission 
sroceedie: to cite the oil company for contempt. Gulf was subsequently 
fined a total of $205,000, and the company anpeales. The Oklahoma 
Supreme Court deciced that Gulf Oil Cornoration was not u common 
purchaser within the meening of the statute, because the actual 
transvorter was the Gulf Refining Cornnoaay, a wholly owned subsiciary, 
and the tribumal refused to plerce the corporate veil. 

Terming the result of the decision a ''misfire'’, ome observer 
commented: 

The decision in this case seems to me to say only that 

the Oklahoma Corsoration Commission, uncer the Okla- 

homa Common Murchaser Act, “oes not have the power 

to require a purchaser, which is not a '’common ourchaser"’, 

to purchase the full amount of oil fixed in the allowable 

orcer, 

From the foregeing examples of regulation uncertaken over the 
years, itia obvious that the Okl:homa Corporation Commission has not 
been reticent to experiment with many different solutions to the basic 
problem of provicing competent protection to correletive rights. In 
spite of the fact that some of its reepongses to the need for abating eco- 


nomic waste have been over-turnec, this conservation agency has not 


demonstrated any reluctence to continue its statutory mission. In its 
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most current field orcers, the Corporation Commission continues to 
enjoin both purchasers anc sroducers of natural gae to fulfill the obli- 
gations fixed by the Oklahoma common purchaser and ratuble-take 
statutes. Although unceroroduction will be treated kincly upon a proper 
showing that there is no current marxet outlet, the gaa well which 
exceeds ita maximum volume of cverprouction is more harshly cealt 
with by the modern field orders. This fact cermonstrates that the Cornc- 
ration Commission is prepared to utilize the ceercive an’ stringent 
metho of producer amidst if it becomes necessary to co so because 
of a failure of the current cisolay of sympathetic cooneration on the oart 
of purchasers. 

According to officials of the Corporation Commission, Oklahoma 
is not prevently exseriencing any cifficultiea with regard to the ratable 
taking of ite natural gaz production and their position is that, at least 


13 
for the moment, the problem is lying guiescent in the ‘‘Sooner'' State. . 
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THE LOUISIANA METHOD OF NATURAL 
GAE FRORA TION 

Oi] anc gas and the valuable incustries which they cunvort are 
of vital importance to the cortinued economic weil-being of Louisiana. 
it haa been sail that Loulsiana is more depencent woen these natural 
resources for its economic strength than any ef the other states in the 
ee ” In 1960, the state ranked second in the list of major pro- 
eacers of natural gas in “America. Mere than ene half of the state's 
revenues are generated by the taxes and fees paid by the oil an’ gas 
infjustry end an estimate! 95,000 people throughout Louisiana cerive 
their emfioyment a, ” Seventy-five percent of the state's 
contribution for the annual operation of public schools is obtained from 
the cil anc gas incuatry in the form of severance taxes and an estimated 


forty per cent of the state's financial outlay for higher education comes 


ro 
i. 


from the same source. There cam be no argument with the statement 
that Louisiana has uncovered an invaluable mineral treasure beneath 
its lands and stores. 

Natural gas production in Louisiana stood at 7,357,786 million 


143 
cubic feet in 1958, an? almost Zoubled a scant seven years later when 
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in 1965, the state's total outout was 4,461,75¢,55° mer’ ** {A¢ the close 
of 1965, Loulelans possessed estimated reserves of natural gus in the 
amount of 62,811,157 million cubic — During that same year al- 
most twenty-two percent of the state's tetal natural gas procuction 
came from its richly encowed ident a! 46 

Louisiana's statutory program of conservation of its oil anc gaz 
resources is now over a quarter of a century olc. In 1940, the Lovisiana 
legislature adopted a conservation sam which hae been cescribed 
on at least one occasion as a militant’ legislative saben = This 
statute authorises the Commissioner of Conservation, an official 
appointec by the chief executive of the state, to regulate exploration, 
procuction, storage, proration, processing and marketing of oil an: 
gaa. It also commande him to enforce the state's conservation program 
in such a manner that waste of these natural resources will be effective- 
ly prevente:. 

Louisiana's comprehensive conservation statute was enacted by 
the legislature in 1940 only after the legislative committees concerned 
had completed a careful stucly of the experiences of other procucing 
states in the operation of their laws on the subject. It replaced various 
conservation ensctments which hac been added to the statute books over 
the years in a oiece-meal fuchion. ” 


Procuction of natural gas pursuant to the state's conservation 
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law is regulated entirely in accordance with the orinciple of wuste 


* 
prevention: we After prohibiting the waste of oil or gue, the 


% 


i 
statute defines thut technical term as follows: ” 


(1) ‘Waste’, in addition to ite ordinary meaning, 

means "physical waste’ as that term ie generally 

uncerstoo! in the oll and gas incustry. ft inclaces: 
(2) the inefficient, excessive, or improper use 
or dissipation of reservoir energy; anc the 
location, spacing, irilling, equipping, operating, 
or nrecucing of an oil or gas well in a manner 
which results, or ters to result, in reducing 
the quantity of oil or gas ultimately recoverable 
frorm a peel; anc 
(b) the inefficient storing of oi); the producing 
of ofl or gas from a pool in excess of transpor- 
tation or marketing facilities or of reasonable 
market demand; ani the spacing, lecating, “rill- 
ing, eguisping, operating, or pre ucing of an oil 
or gas well in a manner causing, or tencing to 
cause, unnecessary or excessive surfece loss 
or ‘estruction of oil or gas. 


Equitable procuction from reservoirs is covered by the Louisiana con- 


] 
servation statute in the folowing manner: ae 


Subject to the reasonable necessities fer the prevention of 
waste, an to reasonable acjustment because of structural 
position, a procucer's just and equitable share of the oil 
aac gas in the pool, also referred to as the tract’e just an?! 
equitable share, is that nart of the authorized crocuction 
of the sool, whether it be the total which could be produce? 
without any restriction on the amount of production or 
whether ir be an amount less than that which the soo! 
could produce if no restriction on dmount were impose, 
which is substantially in the proportion that the quantity 

of recoverable oil snc gas im the developed area of his 
tract or tracts in the cool bears to the recoverable oi} 

an’ gas in the total developed area of the pool, in so far 
as these amounts can be practically ascertained. To that 
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end, the rules, regulations, an’ orders of the com- 
missioner shall be euch as will prevent or minimize 
reagonably avoicable net drainage from each ceveloved 
area, that ia, crainage not equalle. by counter crainage, 
anc will give to each producer the ooportunity to use 

his just and equitable share of the reservoir energy. 

In deterrnining each procucer'’s juat an? equitable share 

of the production autherixed for the cool, the commissioner 
is authorized to give due consiceration to the productivity 
of the weil or wells located thereon, 4s cetermined by flew, 
tests, bottom hole pressure tests, or any other oractical 
tnethed of testing welis an<é crocucing etructures, an’ to 
consicer other factors and geological and engineering 

teste am’ data as may be determined by the commissioner 
to be pertinent or relevant to ascertaining each producer's 
just and equitable share of the production anc reservoir 
energy of the field or pool. 


Although the Louisiana Siepetettien atatute has been subiected 
to the criticism that the legislature was too generous in its celegation 
of broac discretionary authority to the Commissioner of Conservation, 
the power of the law-making bo<y to “elegate such authority has been 
upheld by the courte! “ In Louisiana Gas Lancs Inc. v. Burrow, OF ne 
state court sustained the conservation statute against én attack premise’ 
on the argument that it represented an unconstitutional eteagune of 
legislative authority to an acminietrative agency. 

On November 8, 1954, the Commiesioner of Conservation pro-~ 
mulyated a statewlie order concerning the establishment of allowables 


for natural gas procuction in Louisiana! os 


This was the first time that 
a uniform system for the determination of such allowables was inaugnu- 


rated in the state. The statewide order alee provided for a stancard 
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methoc of balancing accucnulations of overprocuction and under cro/uc- 
tion. Pursuani to the cictates of this orcer by the Commissioner, each 
nateral gia purchaser, user, transporter, an’ gathering system operator 
is required to file nominations indicating the volume of gases which will 
be curchased or withdrawn trom each fleld during the succeecing oro~ 
ration nerio’. Such nominations zre to be subssitte-| to the Penoartment 
of Conservation on or before the fifth day of March, Jume, Seoternber, 
and December of each year, According to the regulstion, these norminae— 
tiens must comform te the actual volumes of nature) gas which the 
operators anticipate as their requirements from the particular feild 
for the succeeding rroration perio’. 


The following year, Conservation Commissiener Jobn B. Hussey 


l * 
explained the 1955 statesice conservation or’er ae follows: ” 


In 1955, Lowlsiuns formulated a statewide orcer to 
accomplish uniformity in balancing metho 'a and in 
balancing periods among all flehia... Ve decided to 

use the cerlo!’ of a year fer Sulancing ane te balance 

one six months perio! against another, anc the question 
arose as to which six months should be balanced against 
the other six months. In many of the seecial orcers the 
six colJer months hac been used as the standard to bal- 
ance aginst the six warmer months. Ve ceciced that if 
we use three col roonths anc three warm menths to 
form each of the six months oerio’s, that the takes ehoul/ 
be more nearly the same an’! that less balancing cut 
shoul’ be required. We then took Louisiana production 
for a five year perios and compare? every six months 
perio: beginning with each month of the year, with the 
succeecing eix monthe. From this «tudy, we determined 
that the gas taken between January ! anc June 30 was 
more nearly the same ae the taxes between July J ani 
December 31 then any other semi-annual periods througt- 
out the year... 
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According to the provisions of the statewice conservation 
ercer, all gaa welis were conei‘lerec to be in perfect balance as of 
Jaly 1, 1955. Welle which thereafter accumulated oversroduction 
éuring the last six months of the year are suoposed to be operated 
by the producer im 6uch a manner curing the secon: six months 
balancing period that they will achieve balance by July Ist. Any well 
that has accumulated overproduction as of that date will be autematical- 
ly shut in anc will remain inoperative until such time as the accumuleted 
overage is entirely eliminatec. Any gas well which has recorced ac- 
cumulated uncerprocuction at the close of the first balancing verio“ in 
Becember, will be allowed to make up auch underage during the suc~ 
eeeding balancing serio, however, any uncerprocuction rernaining as 
of the firet day of July will be cancelled outright. ms 

As originally published, this statewide conservation Cirective 
authorized the overproduction of a gaa well at a monthly rate of one 
and one-hali times the monthly allowable assigned to it. This portion 
of the orcer was amended on May 13, 1959, because the Commissioner 
of Conservation cetermined that the wide fluctuations of demand require- 
ments by the pive line purchasers necessitated a more Hberal method 
of authorizing monthly overproduction! 39 ne 1959 amendment 
authorized an increase in the amount of allowed overprocuction so 


that a gae well could legitimately produce twice the amount of its 
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assigned monthly allowable. 

The Louisiana Cenartment of Conservation conducts oublic 
hearings four times a year, in March, June, September, and December, 
for the purvese of receiving nominations of natural gas requirements 


ss 


from croducers throughout the state. These -urchaser nominations 
are required te be submitted on or before the fifth cay of the above 
liste’ months. At the same time, the purchasers must report to the 
Comeervation Commissioner the actual volume of gar which they 
purchased, used, or transported during the corresvon‘ing quarter of 
the previous calendar ease.” 

The nominations of gas requirements submitted by the ourchasers 
are considerec by the Conservation Comrnissioner along with other ra- 
ports and market information available to him {such ae the data availe 
able from the U.S. Bureau of Mines) and are very influential in his ‘e- 
termination of the reasonable market demand fer gas pre“uction curing 
the ensuing quarter from each pool in the state. This total market 
cdeman? requirement of each pool ie then sllocated among the various 
wells in the sool in accordance with the avclicable allocation formuia. 
In the event that a well is unable to procuce its full allowable as ceter- 
mined by the sool allocation formula, it becomes a marginal well anc 
the balance of ita allowable is clatributed to the wells in the pool 

162 


as an accitional allowable. 


The topic of ratable taking of natural gas procuction is cealt 
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with in the 1955 statewi:e orcer as follows: 

It is the purpose of this orcer to require that gas ve taben 

ratably from wells completed in anc nrovucing from a com- 

mon pool. Should any operator er any other interested 

party feel that gas ia not being taken ratably from hie well 

or wells then he may make that fact knewn to the Com- 

miscloner of Conservation and following conferences with 

those involved, the Comnimissiener may make such adjuet- 

ments in allowables and take further action as he may de- 

termine appropriate to accomplish a ratable taking of gus 

from the various wells in the oaol. 

it should be noted thet the current system of proration in Louisi- 
ana authorires 2 well to receive an allowable revresenting its just and 
equitable share of the wool'’s procuction only after all of the necessary 
physical connections have been completed which will enable it to pro- 
duce the allowable thatis granted. This meane thet the nominations 
filed quarterly will reflect anticipated surchaser requirements only for 
those wells which are connected to pipe line facilities and those which 
will be connected curing the ensuing vroration seriads. 

1h4 

The Louisiana Common Purchaser Statute requires 2 common 
ourchaser of natural gas to purchase the gas which is offered to him with- 
out discrimination as between procucers or as between sources of suonly. 
The statute states that every cerson engaged in the business of purchasing 
and selling natural gas in the state shall be 2 common purchaser. In the 


event that the common purchaser is unable to take ali of the gag which 


is tencderecd to him, the act requires that he purchase ratably in or er to 
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fulfill hie requirements. The costs involved in physically tencering 
the gas to the purchaser must be borne by the Louisiana producer. 

The ratable take provisions of the 1955 stutewice conservation 

158 
orcer were discussec by Conservation Cornmissioner Hussey, in 1956: 

A provision was inserted in the order that the Commissioner 

of Conservation should make stucies of the elds from which 

g&28 was oeing taken by more than ome vipe line company to 

cetermine whether there was reasonably ratable takes. If 

the Commissioner should find diacreoancies in tales, or if any 

orocucer, purchaser or other interested party should feel that 

gas is not being taken ratably from any varticular well or in 
any particular field or area, a conference shoul! be callec 

by the Commissioner of all parties concerned and an attempt 

shoul’ be mace to acjust the taking of gas to accomplish 

ratable takes. 

This so-called conference method of resolving problems con- 
cerning alleged non-ratable purchasing practices ia atill operating in 
Lewisiana and the results are deemed by the Commissioner's staff to 
be very cathieatane: a ¥ henever an isolated problem of ratable tahing 
avises, the usual prececure involves an iniormal meeting in the Com- 
missioner's office of all interested parties. The expected reault of 
guch a conference ig the formulation of a ‘' gentlemen's agreement" 
type of solution which is satisfactory to everyone concerned. In only 
one instance has the Devartment of Conservation actually resortec to 
the promulgation of an official ratable take order and even then, such 
formalized action on the vart of the Commissioner was taken only be- 


cause the agreement arrived at contained too meny complex computa- 


tions concerning the allowable schecules. On May 31, 1964, the 
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Commissioner of Conservation issuec @ ratable take order tivectec 


at the Chacahoula Field in Lafourche Parigh, a felt which consistec 
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of five Jifferent procucing aan<a. Tt is the only ratable take order 
ever cromulgated in that state. 

Natural gas oroduction in Louisiana ie ororated by the Departe 
ment of Conservation on an indivicual reservoir basis. This agrect 


of the conservation system was exvlainec in 1959, by Conservation 


j “$ 
Comrnissioner Auhton J. Moulton, as follows: = 


After receiving the nominations for natural gas from 

the gas nurchasers in thie state, which inci‘entally are 
filed on a@ reservoir basis, we determine the market 
cemand for each gas producing reservoir and allocate 
that market demand to the welle compieted im that re- 
vervoir. Ye, therefore, cdo not actually need to cetermine 
a market demand for the entire state since vas markets 
cannot be lumped tegether anc each sive line in effect 
constitutes a2 separate market. 


Most of the field allocation formulas in effect throughout 
Louisiana are predicated wpon a surface acreage basis whereby each 
well in the reservoir receives an allowable in croportion to the pro- 


i 
ductive area assigned to it by the Conservation Commissioner. ” fe 


noted previously, these allowables for each well are published in a 





quarterly echedule and cistributed to the operators by the Depart- 


ment of Conservation. The arime goal of the Cornmissioner's program 
of implementing the statutory conservation plan is to achieve a high 


éegree of equity for each well in every tiers. 
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The Lovisians Depsrtment of Conservation m inteins thet 
rat ble tiking of natur.l gas is not on im vortint gproblem in th t stste 
at the present time. Vhen an occ sional problem involving a oe 
compl.int that his oro'uction ia not being surchase’ r.t bly with other 
welle in the common reservoir o¢3 urise, the Conservation Commissioner 
convenes an informal conference in or er to investig.te em resolve the 
matter. Acparently the combin tion of cooper.tion on the sart of the 
@ice line purchisers anc gentle persussion on the .art of the Coneerve~ 
tion Commissioner succeeds in the establishment of « hermonious re- 
solution of guch croblema. These conference agreements are .7p rently 
eufficient to .ccomoclish the eguit:ble eolution of the oroblem an or i- 
narily the Commissioner will not form lize them by issuing a vrecial 


rateable tuke or ere for the »col involved. 
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VI. 


THE KANSAS SCHEME OF NATURAL 
GAL PRORA TION 

Natural gas is an important natural resource in the ''Jayhawker" 
State if for no other reason than the fact that the vast Hugoton gaa field 
Nes mostly within its borders. Appreximately sixty-five percent af 
thia enormous reservoir underlies nine counties in southwest Kansas, 
while Oklahoma and Texas more or less share equally in the remeininy 
percentage! s 

The cigcovery well in the Hugoton fieli was drilled in 1927, anc 
by 1955, natural gas from the Kansas portion of this munificent resere 
voir was being weilized by more than one out of every hong states in 
the oan ** Seme 3,986 gas wellz had been cermpletec and connecte? 
im the Kaneas fielc as of January 1, 1965, amd were spread over azvroxi- 
mately two and a half million acres.!/* The average rate of production 
for the five-year period 1960-1964 was 51°..4 billion cubic feet of nateral 
g28 and approximately one-third of the fielc'’s estimated total reserve of 
about twenty-five trillion cubic feet ha’ been produced as of 1968. - 

The 1963 cecision of the United States Suvreme Court in Northern 
Natural Gas © y_ v. State Corperation Cumempiesion 177 is of cardinal 


importance to the various state governments in their attempts to protect 


the correlative righte of natural gas preducers. The majority ozinion in 


- 2 - ' &¥. 


—_ (? —vliim tp ae ete an, * 





eee ee Oe le 





ene 
as eemnnn Loven Inernoqea! Bt a} hay lene 










> 


—— me 


ow 


nomd bad «ilew aap ORE ere ani 
= ee 























= —_- i> @& . 


ate pe al cmerng So natn ow —e 
A} oman ysivelain OAT arvmcurharne 014 banana Ne wily lis eeBtaloeres of 





thing case voite’? an orver @atere.. fy tee Pangea Corporation Commies 
requiring cine Hine purchasers to take ratebly fram all oroducers muggle ~ 
ing them with natural gas from u cemomon veource of supoly. 

Locate? in the tri-state Nugetos cae fial, (ae Northern Natural 
Gas Company's vive ive cysterm comiectac eto ucing wells in Fiensee, 
Giilshorna en’ Teses. The compamy wae Geer contract with Deewhlic 
Nemrel Gas Company whereby the pipe lime cam any agrees to sercidwe 
Rewiblic's maximum allowable gzs pro uction uo to elaly -ercent of 
Northern's requirements in the Fanaae vortion of the Muroten reservair, 
otherwise it woul’ pay for the gas not tehen. FP rblor to 1926, tha sipe Lina 
company's purchase requiremenis wore euch th. it «ae enable’ te tale 
ratably from all of the oro ucere in the flek: withoul remniny efoul of 
the tase-~or-pay provision of ite contract with Re mblic Netural Gas 
Company. Subsenuent to 199%, however, Northern's requirements fer 
natural gas “rossec below the total «llowe yrecuction for all of the 
producing wells unlJer comtract with it in the Mansas FPugoton fiel.. 

Two years earlier, in 1956, the Cor-oration Commissios haw 
acceved to a request by the Southwest Mangas Royalty Owners | esociae 
thom that an investigation be leunche in orver to ‘etermine whether 
aatural gas curchzsers were discriminating against Kansas pro ucere 
in the Hugoton fiel’ and te ascertain whether drainaye from Kansas te 
Oklahome was im {net eowunring. ” As a result of extensive hearings 
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concerned with this ap lication, the Cor vvrstion Commission attemoteu 
to compel larger takes from the Manges «alis in the fiel) by authorizing 
alow aoles which were in excess of the surchaser nominations of cas 
reguirements. For example, in May 1956, the -urcheser nomination 
totalled twenty-seven billion cubic feet, but tne allow able production 
fixed for that month by the Corvoration Commiseion was thirty-three 
billien cubic hawt. m This policy of exaggerating the forecastec purchavers’ 
needs uncoustedly aypravated the situation with res ecl to Nort-ern's 
wurchage requirements. 

in 195°, the Northern Natural Gas Company was orcere: to 
purchase gas ratably from all of the Kansas vwelis in the Hugoton field 
to which it was connected. The following year that or er was supersede” 
by @ statewide order which Uirectec all natural gas purchasera to take 
ratably from wells connected to their pipe line systema. Northern was 
facec with a choice. Kt could honor its contract with the Reoublic Nateral 
Gas Company an thereby violate the Cornmission's order, or it coule 
proceed to take ratably frem ali of the Kansas wells to which it was con- 
nected and thereby cossibly breach its contractual commitment to Newblic. 
The sipe line company ceciced to ive up te its Republic contract am pra- 
ceeded to challence the ratable take order of the Corvoration Commission 
ea the grouncs, among others, that the contested order unconstitutionally 
impinged upon the exclusive juris iction of the Feceral Power Commiesion 


umler the Natural Gas wer '*° 
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Reaffirrning the lecality of the Commission's order, the Kensee 
Supreme Court rejectec the contention that interstate commerce was 
effected. The court held that the Natural Gas Act lett the regulation of 
natural cas pro uction to the several states an’ that the conser ation 
order in question was essential if uncompensated « rainege was to be 
rrevented. Jucicial notice was taken by the tribunal of the fact that 
unratable production from 4 common source of euooly results im injury 
to correlative rights through ‘rainage. The United States Sucreme Court 
disagreed. Holding that the Kansas Corcoration Commission's ratable 
taxe order impinged ucen the exclusive jurisJiction of the Fereral 
Pewer Commission over the sale an’ transportation of natural ras in 
interstate cormmerce for resale, the Court reverse an? reman ed. 
Since the Northern Natural Gag Company was a purchaser an?’ not a 
wereducer, the Supreme Court held that the Commission's orv’er was 
not within the surview of the production ane gathering exemotion of the 
Natural Gas ict. The majority opinion ocinte’ out that the orcer (eait 
with the srice of gas, because it concerned matters which impaires the 
ability of the federal Mower Commission to effectively resulate the 
sale of natural pas. 

The three Cissenters in the Northern Natural Gas Company ce- 
cision »ointec out thet the atate ratable taxe order cic not necessarily 


tresnass3 on the area of exclusive federa! jJurisciction ane that the mere 
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sossibility of such an intrusion «ic not warrant an ajuljication of a 
question of constitutional lew. It had been argued that the case shoul 
be remam/ec to the Pansas courts in om er to cetermine whether ac- 
glicable etate statutes effectively annulled the contractual obligations 
of the sive line com pany to tane or way for the minimum wolume of 
Republic's gas ero uction. This arguent was echoed by the “issentere 
sitting on the Sunreme Court bench who stater thels belief that constitu- 
tiomal questiong were not to be acju‘icate’ unlese abeoiutely naceasary. 
in any event, accor ing to the minority, the majority opinion hase raise 
serious question concerning the legality of these state conservation 
orers which incirectly affect an interstate natural gas surchaser's 
cost basiea. Professor Charles J. Meyers has stated in this regar’: 
“The ¢ecisgion maves the yower of the states to conserie their nutaral 
resources ane to regulate correlative rights im oi] and gas reservoirr 
i8 1 
uncertain." 

The firat atternpt to ororate procuction in Kansas came in 193!, 
when the state levisiature authori-e! the Ptwblic Service Com mission 
(predecessor of the GCorvyoration Commission), to oprewnizate rulec anr 
repulations for the sroration of oil orovluction. ‘ee it was not until 1944, 
that the Corporation Commiasion iesue its permanent reration or er 


ing natural gae preduction from the Nanaas Sup oten tiers! - Sub. 





sequent to hearings hel on Sextember 3, 1943, the Nansas arministrative 
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Agency acoptes the go-calle ''Basic Orver for tre “roration of Mro- 
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faction From the Mugeton Gas Viel)" to mike effect on March 31, 1944. 
This orver gouht tre creation of @ formule which woulc allow each well 
in the reservoir tu pre uce its ecNowable «en? te ultimately pro uce the 
amount of gas unveriying the lease ucom which it was locatew. 
Investigations con: ucted by the Corporation Commission reveale 
that the orior um-prorated naturel yas srovuction from the wells in the 
Kansas biugoton field has heen and was inequitable an. thet unresasonadle 
tiserimination was in fact occurring. Of the 4/6 welie crilled im the 
huge reservoir as of 1943, eighteen of them were not connected to pipe 
lines an’ were therefore unable to csrocuce any gas. The fineings of 
the Comenission “iscloses that although some of these wells led been 
drilled in !935, rnost of the owners of such unconnected welis hue bean 
' : i8s 
retusec sipe lime connections. 
Aetercing to the evivence adcuced at the 1943 hearing, an ef- 
fective proration formula couls be correctly comsrised of various 
factors auch as acreage, pressures, open-flow, poresity, en thicknes» 
of pay. After determining that acreage was the most important of these 
factors, the Corporation Commission incorcorates it into the aullorize 
formula. The celiverability of a well to put gas inte a pipe line against 
pipe line pressure was atopted by the Commission as the secon’ factor 


in the formula, since expert testimony hac established that open-flew, 
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porosity, pressures an? thicnness of pay were all taken inte account 
by a well's teate oeliverability. A 640-acreaye factor plus the ability 
of each weil to orovuce natural gas against eighty oercent of the average 


fiel) cressure was therefore a*optec as the -roration formula for the 


d a : : 1£¢ 
&aneas Hugoton fiel’. The oresent vertinent regulations reac az follows 


To determine a well's quote for a given croration verios , 
/etermine first the proration factor for the fiel¢ by civl- 
aing the total field market cemune for such serio?’ by the 
avr of the orosucts of /eliverability tireee the ecreage 
factors of all wells in the peol, then multialy the fiel.-! 
proration factor by the product of the delivermbdlity times 
acreage factor for the well. The reeult reached by this 
caleulation, as hereinafter acjaste, shall constitute the 
weil's current allowable, in cubic feet, which it may pro- 
ouce for such croration perio, erowicec, that if the 
current allowable so ‘letermined fer amy well le less 

than fifty MCF ser cay, the well ehall be aagsigned a 
minimum current allowable of fifty MCF times the number 
of days in the ororation perio’, unlese the acreage factor 
fer such well is either more or less than ons (1}. Im that 
event, the minimum allowable sc assigne? shell be ac- 
justec by multiplying sai“ minimum allowable times the 
acreage factor. In order that the eHocation to wells with- 
in the field may be restricted to the marhet demand figure 
determine: for the sroration nerioc, the sroration factor 
as firet -etermined, shal) be adjusted by computer compu- 
tation, allowing for the acclitional gas necessary for allocy- 
tion to minimum allowable wells. 


During the fourteen years following itx first proration orver for 
the Kansas Hugoton field in 1944, the Corporation Cemrission con'‘ucte’ 
marhet Ceman? hearings twice each year. After the Cammission arrived 


ata determinution of market dernan? by meang of scrutini ing estimuete?d 


norminations submitted by nipe line purchasers, allowable srofuction was 
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fixed for the pro eix month perio_a Merch to September an’ Sevtenm ber 
to March. These purchaber nomin:tionsa for the most part constituted 
tue —— market Cemane as fixed by the Commission. Under the 
groration syetera then in effect, the Helats uncerprocuction for one 
month woul’ be subtracted from the allowable market cemane oro uc- 
tion of the succeeding month anc ery overcroJuction woule be adcesr to 
it. A soewcalled ‘current allowable’’ reoresented the acjusted market 
german’ volucne of gas which would then be vistribute. ‘ratally to the 
wells in the reservoir. This syaterm was abandoned’ by the Corveration 
Commission in May 1956, because thet conservation agency conchiian 
that the operation of the system was not flexible enough to permit one 
pipe line purchaser to increase ita tales from the Kaneag field in a 
situetion where the other gaz purchasers were content to purchase 
only their current volumes. In other words, if one sive line nominates 
additional volumes of gas in order to meet its rising market cemuan”’, 
the resulting increased filed allowable would be Uistributed among all y 
of the srocucing wells in the field and if the other purchasers decline 
to take their extra allowables a field unm’erage would reeult and toile 
would then be ¢ecuctec from fielc market ceman:' for the following 
month. It seemed to be a case of the tiger chasing its tail. The Com- 
mission feared th.t the system's inflexibility in this ressect was forcing 


those vipe lines with exnanding markets an? increasing consumption 
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requirerments to eee their aiditional nees Irani welle locates oulwive 
of Kansas. 

‘fer exwcerimenting with varioes metho « uf craretiny the mro- 
fuction of the Sensas Hugoton fel enc «fler comcucting extensiae 
hearings on tne subject, the Cermoretion Commmiseion cromuijere. ite 
findines in 1°53. Because the al system of ourchaeer nominutiows Ga. 
faller’ to reflect usrret "emen’ eccurately, Uke Cumrmission cecifer 
utili.e otuer factore in a4ition to such nominetionwe. Such other ‘ectore 
inclurie consiseretion of takes from other eources of eaqmnly to which 
the vive linez were connected, takes from other reservoirs within the 
state, the totei market recuirements of Pensae purchasers anc the rate 
of increase thereof in relation to the rate of increase for gas from the 
Mansas Hugoton reservoir, plus any other cen-itions or circumstances 
ceemed tc be of value in establighing market demans. 

Guimaqpent t the Hesthenn: Mates! Gas Camypeay docision, the 
Mansae Supreme Court cecided Colerae Interstate Gas Company v. 


187 
e Cornoration Cemmission on November §, 1953, The Kansas 





court uphel’ the orders isaued by the Corneration Commission whic) 
changed the metho of establishing allowables for the Kaneas Hugoton 


32 
the state tribune! 





pointe’ out that Comerees had net eccusied the field of state control 


over the production of natural gas with the passage of the Matweral lee 


© Malan weld rok eller vee) eee lene UM yet avte of stress pet 





.ct. The holving =f the recent Norther Waters! Ows Compemy cane 
wae “letinguiste: om Che crouns thet tre orfers vewpently unter ciwl- 
lenge #4r@ directed only to producers and not % parcheders. Te 
Mevembbez 7, ‘960, @ writ of certiorari wee cenies ty tee Lites 

i845 
States Eu>veme Court. This ae%len of the Court in denying coecctiorer! 
comstitutes importent evidence that the vonetitution& right tf thw atetes 
te protect correlative rights ag’ to reeulwte prowuction remiaine unr 
imgtired so long ag there is no “irect interference with interetate gow 
purchasers. Suck « conclusion is aleo buttressec by the reaftiematian 


of the Chasiplin Refining Company! holding which wae mae ly the 





Court in ite Northern N tural Gas Compeny decision. 

Balancing of pro‘uction is a critical part of the proration orvier 
fer the Xaneais Hugoton fiel’. Overprocuction existing at the em’ of a 
six months proration perioc is permitted to be carried forwar’ ag 4 
charge against the unbalanced well's allowable for the next prorution 
period. The regulationa allow any well with an Adjusted celiversiniity 
in exceas of 300 MCT to accumulate overpro’uction to the exten! of 
six times the amount of its current Bllowable aswigned to it for the 
nrec@eeding toumaey!” Ifa well has under» rotuction at the eno of « 
six menth srorstion perio’, such un‘erage may be carried forwer) «5 
a crecit hich will be efded to the well's allowable for the next prore- 


tion perio’, When any well with an adjuste. feliverability in excess of 
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300 MCF tae eactumuléted umler.rocucltios ln eucede of @ wolume o! 

gas that is aix Gove Whe current allowable aseigge® fo it for fiw vre~- 
igs 

C@uing Jenuary, euch surelusage is requires to be cancelled. Mf 

well hes ow s¢jueted Celiverability of less tian NWO MCF, it is elloored 

t> eccumulete debits for evervsroduction equal to nine times the amount 

of the current allowable asaigned to it for the preceving Jonunry. Uf 


guch well's overage exceeds thie velume of gae, the cwerator must 


stuit it in and pestpome farther wprocaction until the overs ro uctien 





has been recuced to a figure resresenting not more then eight times 


the current allowabie asvigned for the preceding January. So cuwmulate: 
uncerage for this tywe of well cannet exceed nine times the current 
a lowehble assigned fcr the preceding January, umieryroduction in excess 


of such volume being cancelled. The reguletions syecificelly et#te that 


the umderjprodcuction crecites to an umconnecte! well will not be ene ting” 


Natural gas proration in Kaneas ia set forth in the general relee 


1a 
and regulations of tee Corperation Commission as follows: - 


Whenever the available production of maturai gay from any 
common source of suaply is in excess of the marnet cemancs 
for such gas from such source of suyply, or whenever the 
market seman s for natural ges from any common source 

of susply can be fultilled only by the »roduction of aatural 
gaa therefrom under conitions constituting wacte, or when- 
ever the Commission finds an’ determines that the or “er?l, 
cevelopment of, and vroduction of natural gas from, any 
commen source of supply, reguires the exercise of its jurien 
ciction, then any verson,firm or cor oration baving the Fiynt 
ta produce naturc)] gas therefrom, may wrotuce only auch 
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sortiog of al] the metcral gee thet mer ie euleeDtl ro-aie? 
without waste an to satiofy the merecst oeman.e, ag «ill 
~eyentt @ack “evelored tease te witirmmately .roewle 4 .ornam- 
mubely the amount of ge uncerhyins such Sevelo-er leaee 
ap’ ceprantiv wrofuce scoptortinaately witr «tee (e elomm:’ 
leases dm eci’ common source of suoply without uncornpen- 
gater' cocnicable “rainige betwear peperetel:-awne:, J#- 
velope: leases or parts thereof. The Commission ehall co 
reguiste the talking of matured gue “ror bi; Sn! wll gure 
common sources of ayoply within the #late 26 to erevest 

the inequitable or enftir tering from @oct rermman Gource 
of supply by amy verson, firm or cornoratiom an’ to prevent 
unrezsonable cigsecrciminmeation in fever uf ar a, aitelr amy .pe- 
“ucer ia any such common source of eucply, Vo Attein wach 
resuite the Commission @hall cive equitable caowalSerartler 
to acreass, pressure, open flow, poreail:, sermeasility, 
and thickesess of nay, an’ such other fertors, canitiome am. 
cirvcumstunces ea may exiat in the common source of supely 
unter consifergstion et the time, #5 Wey Se bertinen’. . - 








Rule So - + 19 of the Generel Ruies and’ Reculetions, vromulgeater 
by the Cor-eration Commission an‘ effective on Jannary t, 196%, ‘emke 
enecificelly with the subject ef ratable orovuction of gas frarc » come 
mom source of mucrly. It reace as follows: 


In each commen source of sugply unter croration by this 
Coramission, each purchaser shall take gaz in prorortion 
to the allowables from al] of the wells to which it is con 
nected ami shall maintain all such wells in substantially 
the same oroportionate status as to overocreruction or 
unierprecuction Previved, however, this rule shall no! 
anply when « cifference in vreportionete etetur A capaee 
frorn the inability of a well to produce proportionately 
with other wells connected to the oie 





Thus it appears that the Commission Die choeee to ignore tle tect thet 
such an order is unenforcesble against inferetate carchasere. 


The mandate frer the Kanesas “opielamre to the Corpoere tion 
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Commission recuires thet conservation Go vv to conti: er reaecmable 
current requirementa for natural gage coppurmmrtion both within em. vill- 
196 

out the state in determiming market ceman’. The statute algo or wre 
the Corowrufiow Comission to consivcer other factora, con ‘itiome or 
circumstances which woul’ be heloful te it in mening such a ‘ebtermine tion. 

Uncer the present preration system extant in Kansas, the sine lime 
purchasers submit their neminations ef natural gar requirernents to the 
Cervoration Commission each month on an jeeividual cee] hasis. Fach 
purchaser nominations, together with the a-citiongel factore eraploye: by 
the Commission, forrn the mucleus of reasonable market deman’ ‘eter 
minations of the conservation agency. Ever; six months the Commission 
igmues @ proration orcer which sets forth tae murbet “emand allowaliles 
om & month-to-month basis. 

Hearings were held by the Corporation Commission througbout 
1945, concerning an anplication filed by the Cities Service Oil Com vany 
to consiver amending the basic proration order for the Kansas hugoton 
gas fielc. Cities Service proposed that the field's allocation formuli be 
changed frorn an adjusted deliverability mocel te one utilizing a so-calied 
reserve incex formula. The proposed reserve invex formula woul! cone 
giver oressure history, cumulative procuction an’ remaining reser ser 
calculated to a snecifiet pressure. The resersé in ex of 1 well week 


be cefined ae the calculate’ velume of gaze in millions of cubic Test 
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remaining in place to the standar: Mele creseure an woul be de- 

s % £ « : . eo 48 . L@7 
termined oy the srecuction history an? oressures of insividual wells. 
Seme ,)°0 pages of tranecrict were recor ee oivring the comree of 
these very extensive hearings am) the foeter ia still uniter be vise- 

Lys 
ment ») the Corveration Commission. 

One of the current problem» that eaiete im the Vansae Meyoton 
field is the fact that gorme of the wipe line gurchaaere cenrot take alt 
ef their allowable srofuction from the prolucere, SGactuee of limites 
facilities which the Feceral Mower Cormmiselior refuper to perwit to 

i9' 
be exvanoes. 

Vith the excention of the few inetances where srocucers in the 
Kaneas Hugoton fiel” have accumulatet large volumes of uncer -rocduc- 
tion, because of the inability of their scurchesers to expen! their facili- 
ties, the Corvoration Commission is of the opinion thet ne serious 
problem involving the ratable taking of gas exiatn tocar in Mangas. 

a high cegree of cooperation an‘ sympathetic unerstanding enytrentl« 
marks the relationship between producers an’ vurchesers. [f a retable 
take problem shouls cdeveloo in the future, the Commision stan e ready 
to employ the solution providged by the use of ratable profuction or ers 


#irected solely at the operators of the wells: ~ 
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CONCLUSION 


In June, 1964, a sub-committee of the Interstate O11 Conmeuct's 
committee on regulctory »ractices reporte:, that the sroblem of ensuring 
the ratable taking of natural gee c.rojuction wee net currently 2 vreesing 
one for rnost stete conservation ade The sub-committee’s stwiv 
ef the situation revealed that the great majority of natural pes »rooucere 
were successfully securing murket outlets for their oro uction wits 
reasonable promotness. “lthough the re,ort noted thet there were some 
natural gas reserves which remainec umconnecter to sise Ine facilities, 
it crecites: the rividly increasing consumer cemand for natural gis 
with heving abate the sroblem of non-ratable tixine in moet instsaces. 

For many years a lac of afequate storage facilities contribute: 
to wie seasonal fluctuations in natural gas precuction. To(sy, exnan er 
wn ergroun storage facilitien anc the cevelonpment of huge above-groun 
containers have beloed to reduce such wide varistions in “emam. It has 
been estimated that the preseat storage Cca,acity for natural wos in the 
United States is sufficient to contain almost twenty-five oercent of the 
annual marketed prevuction, The ever-increasing use of gae sir con- 


ng has also ten’ ed to even-out the demdn. 6 curing the warmer 





months of the year. 
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tremencour growth wis exsveriencec by the nutural gus incuetry 

in the Unitec States fellowing the en: of Y orld Wer Il More than £5,069 
miles of natural gae pipe lines were constracted in the first “ecace 
folloving the termination of wustitieee’"* By 1963, almost 60,000 miles 
of natural gas transmission lines were in existence in this country. a tm ~ 
1965, thirty-one percent of the energy consurn tion in the United States 
was cerived from the natural gas cro uction in thet year of 16,039 billion 
cubic feet. - On April 1¢, 1967, Mr. Frank C. Boiten, « Mobil Ol] Corpno- 
ration vice-presicent, sublicly stated his ovinion that within the next five 
years natural ¢.e »vrecucers in the United States will fine themselves un- 
utah to meet the demanca from niet eae Me said: ‘'From a comii- 
tion of surplus gupoly, we are in or at least on the threstolc of & marvet 
characterired by demand requirements exceecing sunply."' ” Since 
most probleme of ratable take arise when market deman/’ is relative), 
low in croportion to pre 'uction, the future outlook of a plentiful cem ma’ 
fer natural gas may well cause such »roblems to become items of bisteri- 
cal significance only in the aanals of conservation. 

Prior to the 1963 decision of the United States Susreme Court in 


- 


?O8 
rthern Natural Gis Company v. State Corporation Commission, i¢ 





was generally agreed that there were two bagic aporouches to the ereblem 
of securing the ratable teke of a vreservoir's -rocuction. One avproach 


consisted of the institution of effective control over the production of 
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natural gas by means of roration or ere an’ allowable formulas, where- 
as the other vethvay called for the ewtablialmment of control ower the 
varchagers of buch sre*uction. The latter wae achievec through the 
utilication of common scurchaser ana ratable tease statutes which were 
specificaliy cesignes to prevent discrimination in favor of or aguinst 
producers from a common source of susaly. " Now that interstste 
ourchesers of natura! y».s are outsice the legal pale of etate ratuble 

take or‘ers it woul’ apoear th.t there is but one way remaining to 
successfully atteck a situation where correlative rights are being in- 
jured by non-ratable purchiees of interstate -ive line surchasers. The 
Texas Reilroac Commission his alre cy resorted to the use of so~-c: les 
“ratable production orcers'' ‘irected solely to producers, 9 vhile con- 
servation officials in Oklahoma ano Kanees have acknowledged that such 
remedial action woul’ be em phoyed by their agencies shoule the aged 
arise. 

The constitutional immunity now shielding the interstate -ur- 
chasers of natural gas has renierer virtually useless the various state 
statutes relating to ratable taxe anc) common curchasing. The statutory 
machinery designed to oreyent discrimination in the .roduction of naturel 
gas will uncoubtedly soon begin to rust, because of the legal imaros sibility 
of implementing it in an equitable fashion by ratable take orders cirecte! 


to al) purchesers from a reservoir. In the interval aince the Northern 


~~ 


-eredhe ,cale cma? oldeelir hee erates nolie tone to auee@sy ro wey [i tulee 


(OVO OBA SotmIETE Sas wd HILY He NORE CO TER mORMZO to wamenal its 
Rae 6G be ted Ob Cott amimitoels Ieereee Of hone iees yileottbos ta 
elute siete Io sine Lawes ont sds ue evn sat loweien 80 exceedoune 
Ot getkeROne T Yam One tee ot Seed LM ces gD elvey It ezmase adie 





Natural Ges Company ‘ecision, only two ratable take or’ ere have been 
issued in the four states in question. The Texas order was “irected 
solely to 2m intrastate surchiser . ano the Louisiana action wae taken 
only after all of the interested varties had unanimeusly agreed upon its 
hai In the event thut the conservation egencies are caume “uy 
confronted with a recalcitrant purchaser in 4 situation involving inter- 
state takers, the statutory machinery which was enactec in orcer to 
cope with discriminatory carchases will probably, fail to function. 

It is submitted thet the reaffirmation of the Chamolin Refining | 
Gemseni.” holcing by the United States Suoreme Court in its Northern 
Natural Gas Company decision,together with that tribunai's © enial of 
certiorari in Coloraco Interstate Gas Company v. State Corporation 
Commission , 7 signals a green light of constitutionality to stete rata- 
ble production orders involving only pro ucers. 

But, if ratable procuction or ers constitute the alternative con- 
stitutional means by which the states may seek to protect correlative 
righta, their oractical effectiveness must be evaluated. Such a metho 
of assuring ratable crocuction necessitates an accurate forecast of the 
menthly requirements of the purchasers. ~. tight rein on overages an’ 
usrierages must be maintaine:! by the conservation agency an¢ any over- 


pro uced wella roust be shut-in until they achieve perfect balance. The 
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closing in or over~-rrojuced wells tnuet be timely or erev 20 that welie 
with. accuenulete. un evages will still coseese the ability to auyyly Ove 
volurse of gas which would otherwise have Seen obtaine« from the ahwt- 
in well. The follewing hyvothetice’ examcdle illustrates: how veytable 
Sreguction theoretically might be accornplished by means of an order 
strected selel, to the producers in a fielv which has only one purcheser. 
\eevume that 0, B, C en’ TD eech own ome well in the flel) am’ thut 
they are each entitle’ to share equally in the tetal -reduction ume er the 
allocation formula fer the reservoir. X, an interstate purchaser, is the 
only sipe line connected to the field. Fer the month of March, X nominates 
ferty million cubic leet as ita forecast of estimated gas reguirements. 
The convervation agency cetetmines forty million cubic feet to be the 
market demand for March and distributes this rolhume of gas to the four 
producers; «, B, C amd © each receiving on allowable of ten million 
cubic feet. The -reducers are commended by the conservation agenty 
to refrain from over-precducing their wells on ain of heving them «hut- 
in Suring the succeeding month until balanced. Strict enforcement ol 
the ratable sreruction or-er resuite in K being imvirectiy comreile) to 
take ten million cabic feet of gas from each of the four -re‘ucere in 
order to ucgquire ite totel requirement of forty million cubic feet from 
the reservoir. If X takes twenty miilion cubic feet from /., ten million 


cubic feet from B, and five million cubic feet from each of the remaining 
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oracucers, °%'s over-provuce: well subsequently will be shut-in 
furing the following month an’ X will be reyuire«d to take his re- 
quirements frorn B, C ane D. Assuming that *% requires ferty million 
cubic feet during the fellowing month, B's allowable woul’ be set at 
ten million cubic feet while C anc D would each be -ermittes to proe- 
*uce fifteen million cubic feet, because of their over-provuce® statue. 

Note thet if the single purchaser of the field rrocuction '4 + 
pened to be an intrastate ourchaser, the conservation agency couh/ 
utilise ratable tabe orcers cirected to it in orver to achieve ratable 

18 

production. 

The croblems involved with accomplishing ratable production 
in fielis where there are multi-purchasers asuear to defy solution. 
Suopese, for example, that there are only two producers ina field anc! 
each is uncer contract to sel] gas to cifferent ourchasers. If the alloca- 
tion ferrmula overated to give each producer an equal share of total pro- 
éuction and if each purchaser reguired identical volumes of gas, ratable 
sredcuction coule be reacily accomoplishec. VY hat happens, however, in 
a situation where one purchaser's requirements are lese than the 
volume neecdied by the other sive line in orcer to satisfy its deman’ 
Consider the following hy othetical situation: 

Producer A is comnected to pipe line X. 


Froducer B is connected to pipe line Y. 
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*. nominates fiity millien cabic Jeet of gas ae tte estimnated re- 
quirement for the month of Marcn. Y's nomination for that month is 
only thirty million cubic feet. Li the conservation agency fixes tetal 
marke! .eman?! at eight million cubic feet an’ allocates this volume 
equally to * anc. B, ourchaser Y will leave B's well um er-procucer 
sy ten million cubic feet. Furchaser * will either tane its fuli require- 
ment of fifty millien cubic feet from . en therefore place the well in 
an over-preuces category which will result in its being shut-in, or 
will tase A's allowable prosuction of forty million cubic feet an eeer 
am 4¢c¢itional ten million cubic feet eleewhere. 

| The problem of achieving ratability in a multi- purchaser situa- 

tien woul be comulicated enough even if the state conservation agency 
were free to legally resort to statutory common ~urchaser remedies, 
but acvears to be & thousam-folt: more comolex when the only available 
solution lies in the utilication of ratable sroduction or ere invelving only 
procucers. 

Natural ov@ orocuction lacks the degree of flexibility which is 
found in the vrocuction of oil. The fact that gas reserves are committer 
by long-term contracts to anecific »urchasersa make it Cifficult to emovloy 


increased interconnection of vive line facilities as a selution te the tyve 





of problem dabove. There appears to be no way of surmounting 
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the cortractua!l obligationg ahict. reclute oreducez« trom selling 
rortion of their elowes -re uetion to purch»eser®é@ other than thape to 
whom they have contractec with cencerning their roluctlen. © Nether 
complicating factor is the -osdible ciemarity (mn the erfcee Specifier by 
the terme of the indivicwal purchase contrecta. - esurning thet it poms 
legally possible for him to (o 86, woul’ & prov uter be willing te well 
hig uneer: rosuction to a cifferent ~urchaoer et « «rice lees than that 
sywecifie! by the terms of his contract with bie repuler warchaser On 
the other ham’, woul) ® -urchaser Ve willing te ay more for such ,as 
than the rice provived for in ite contract with another .re@ucer’ 
Pervading the entire orobler ip the Federal bower Commiselon’s re- 
quirement of je-icate’ gae reserves which «re ierevocably “ed@icated 
te interstate nadiale. ' In short, the siate's authority hag been ae 
con#tricted that it would appear to be impeseible from «a legal stam - 
point for it to devise a successful metho: ef srotecting correlative 
rights in every situation. 

Although the conservation officials in Nunser, Louisiana, Onrle~ 
homa and Texas rearily acknowledge the fact that raiable take oriere 
have lost moet of their legal vitality since 1963, they nevertheless 
exhibit a unanimous lack of a) parent concern regarding that lose. This 


interesting attitude srobably finds its basis in the fact thit no serious 
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STATE OF LOUISIANA 
De MAA TMENT OF CONTENVs TICN 
BATON ROUGE, LOUISLANY 


November &, iogs 


STATEMIDE ORDER NO. 09-7 


Concerting the eetablisimwent of elloweble ovo- 
*uction of patuced yat from wells in Lovlsiena 
Claseifle: by» the Desartnrern: of Commervetion 

as gas welis pro ucing from non-seesociete) gas 
pools; sreecribing Iie snanmer ie ~ Sic’ sNomable 
g2¢ sney be eretuce/ ene providing a uniform 
manner for healancing overpreductiun am un er- 
ere uctho 


* * +=: & & Ff * > * 


Pursuant © gublic hearing hele on Gile patter on Cetober 11, 
1955, in New Crigene, Lovisiana, after proper legal advertisement 
ane notice by mail to ali known intereste’ parties, the following Or-er 
ie iesued an’ promulgated by the Commissioner ef Conservation: 


Che Ae Os) 9b6 Gees WS gaptueed Prem OS 
welle in Lovisient classified by the Department of Conservation ae par 
wells pro ucing from non-as sociated gas sools (hereinafter referre’ to 
as allowable"), chall be extablished in the manner hereinafter set forth 
an’ gee shall be -rocuced from such wells in the manner hereic ore- 








SECTION }. 


Vhie Orcer «hall apply to all wells im Louiviana producing ge- 
from non-associate’ gas cools, whether covered by Swecial Order or 
re, Cad Sep areybeinge af prior orders, inclhying Svecial Tiel’ Or err, 

comflict heveud*} sre hereby mocifie’ to the extent of such conflict 
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Pais Crver sheil not apply to casingheadc gas procuced from wells 
claseifier by the Leoartment of Conservation as oil wells, nor to cooks ie 
which gaa cycling or oreasure maintenance projects have Leen coveres 
by Soecial Oriwre. 


we here @ gae pool reaches a stage of Cepletion which would rencer 
the enforcement of this order impracticable or unculy burceasome either 
on the Devartment of Conservation er upon the producers, gathers or 
eurchesers of yae from suck cool, the Commissioner of Conservation 
Mey exempt such peol from the previsions of thie orcer by netice to the 
proéucers am’ purchasers of gas from the pool who filed producers pro- 
ucers or transporters reports with the De-artment of Conservation for 
the month immedcflately prior thereto. 


SECTION 2.- Norninations 


On or before Dbecember 5, 1955, and on or before the fifth (Sth) 
day of Warch, Jane, September and December of each year thereafter, 
each gas purchesing company, user, transporter, gathering syetem 
operetor or other carty receiving gas at the well or at « centrel “elivery 
point shali file gas aomin«tions in the form of affilavits, stating the 
volume of gee ehich will be purchased or with’rawn from each pool 
withie a field -uring the next succeecing calensar quarter of the year. 
These nominitions ehall Ise filed, in cuplicate, by the Conservation 
Dietrict, with one copy to the Commiseioner and one copy to the a»pro- 
eriste Diatrict Office. These nominations must conform to the actuel 
volumes of gue «hich the nominator anticipates will be required to ful- 
“ll its requirementn from the field during the succeeding calendar 
quarter of the year end hall he expressed on a daily average for the 
perioc. At the seme time the nominetur shall report to the Commissteser 
the actuel volume of ga6 ourchased, used, or trensportel by it curing the 
corresponding querter of the previous calender year un’ shall cleo be 
expremse! on 4  aily average for the serio’. 




















SECTION 5. - silowebles : 





The Commissioner may euyplement euch nominetions an ra ote 
with gee marset inform.«tion otherwise aveilable to him, onc will then «- 
termine the ressonsble nuerket demanc for gue te be produced during furl 
next eneuing querterly serioc from each sool. The total incicate: regquine- 
rents fer a pool sii ll then be slioceted amony the wells within the >0c) Lo 
accordance with the formula aropted for euch pool, by Ipecial Order soe 
plicable to such ecol, or, if no formula hae been a opted for # cool by 4 
Special Order, ghall be »pportione’ among the groducing welle in the »scol 
in sreportion to the srosuctiva ares ésP#ignedc to eich well, 
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If any well or wells shall be incapable of producing the full allow - 
able so determined, om sllowsble shall be fixed for each such well uron 
the basie of its ability to procuce, and the aggregate allowablea of such 
wells eo fixec ehall be subtracted from the reservoir allowable, and the 
remainder of the allowable for the pool shall be allocated to the remuin- 
ine wells upon the basis of the formula in effect. 


~~ » echeculed allowables for each well as issued by the Cormmis- 
sioner of Conservation for each quarterly perioc shall be exmressec as 
an everage daily «llowable for the perio’. Por the vurpose of reporting 
monthly srocuction to the Commissioner, the daily allowable for each 


well times the number of days in the czlen!ar month shall be reportec 


ae the monthly allowable. 


Mo ges well shall be entitled to an allowable, nor shali an slow ~- 
able be grante?, until all necessary physical connections are mee to 
sermit fall utilization of the allowable to be granted nor until a plat hes 
been filed, in triplicate, with the Commissioner of Conservation showing 
the procuctive acreage attributable to saic well, the location of all wells 
on the lease an immediately surrounding the lease procucing from the 
reservoir and the ownership of sair lease. Shoulf the Commissioner 
consider that any acreage assigned by an Operator to a well for the com- 
outation.of allowsble production not be procuctive, the Commissioner 
my excluce such acreage which he consicers nom-productive in computing 
the allowable crovuction for the well, or may require the Operator tu 
file new lat of acreage assignable to the well all of which the Com- 
missioner consivers fo be productive. 


Allowables for newly completed gas wells shall commence on the 
ate of comeletion oroviced the well is phyeically connectes to a market 
end provided . clet is on file. No productive acreage attributes to « «ell 
ghall be attributed to eny other @rilling or promucing well in the seme 
pool. The allowsble for 4 new well completed in a eool curing ony <llow- 
able perio’ shall be estetlished by the same formula 26 wis use: im 
fixing the alow able for welle already wrecuciny frorn that vool at the 
beginning of the sllowsble perio. 


The Commissioner shall have the right, when emergencies srite, 
to iseue such emergency allowabies ae become necessary im or er 
satisfy, for the erios of the emergency, on increase’ demand for thet 
gas. 
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SECTION 4. « Sakamcing of “production to “llowahble : 


Exceot a6 hereinafter crohibited, omy gas well may produce 
curing . calencar month one an? one-hili (1-1/2) times the allowabie 
agsigned to it, provived thet ite prosuction shall be brought into balance 
at the times am! in the manner herein creacrives. VY hen the monthly 
orevuction frorn a well exceeds ita monthly ellowable, the excess shell 
be termed “overproduction’', anc when « well's monthly pro*uction is 
leas than its monthly :lloweble the Ceficiency hl] be terme’ ‘unser- 
ore. uction’®. 


Each oroducer shall seep a monthly account of the cumuletive 
srocuction status of each gas well as to overprovuctien tte* wn er oro uce 
tion anc shall report such currulstive »rocuction status on the £5" re- 
sorte filed monthly with the Lwevartrent of Conservation. 


for the surrowe of this Orcer, on July !, 1955, all gue welle shell 
be con ecidered in balunce «nd not crecites with eny unter reduction or 
charge! with ny overpro cuction, but thereafter when *ny gS © ell shell 
hove a cumulbitive overproduction status the list six (6) months of eny 
year, the operator or owner of such well ghell reduce the procuction of 
pas from the well Curing the first six (6) months of the following year 
below the regulir .lleowsbles vo a6 to bring its protuction in belance with 
its allewable by the lat day of July of thet year. Buch reduced sro cuction 
may be «t varying rater of withdrawal, sormelly exverience: in geé rro- 
duction anc marketing, so long ae the overvro uction is eliminated by 
the bat Cav of July. omy well having «4 cumulates overproouction stetus 
on the Ist day of July of any year shall be close’ in en’ not srowuced until 
gach over »sro‘uction is entirely eliminated. 


Yhen any gas well shall h.ve a cumuletive uncer vrosuction etecul 
at the en# of the last six (6) months of any year, euch uncer, rocuction my 
De mace us Curing the first six (6) months of the following year, but sny 
viwervroéuction remeining on the let day of July of any year shall he cane 
gelled anc shell not thereafter be mave up. 


SECTION &. - Capability of Wells to Pracuce : 


‘mything herein conteimec to the contrary notwithatencing, no well 
whall be avoducel in excess of its maximum efficient rate of protuction 
nor at a monthly rate in excese of one anc one~helf (1-1/2) times tt» 
monthly alloweble, even urine mase-uy perions. 
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Uniess waives py the Commissioner, each oroducer shall convuct 
eerriecnnucl Celiverability teste of each provucing gas well by rnethove 
aporover by the Cow missioner, the resulta of such tests to be raporte: 
on Form i'7-! entitled "Gas Yell Deliverability Test''. Conservation 
District Managere wmiay schesule test -ertots fer each field in bie district 
am notify all oroducers at least ten (10) @ays in advance of such field 
teste, ane’ in thet instance, such deliverability tests shall be mauve in 
accor#ance wits the schedule. VY here no such schedule is mele in » 
Conservetion District, each ore ucer may schedule such tests ot his 
own convenience, mt shall give the Manager of the Conservation Dietriat 
in which the well is to be tested notice at least ten (10) days in advance 
of the »ronose teat, in orcer that the [listrict Manager may have the 
test witnessed’ by a representative of the Conservation [Devartment if he 
fo cesires. 

‘ 

Vhen any well becomes incapshble of wrowucing its current allow - 
able, or when the allowable useigned to « well exceeds an efficient -ro- 
ducing rate or might rewult in injury to the well or reservoir, such rmiat- 
tey« shall be re,orted to the Maneger of the Conservation District in 
which the well ia locates witsin five (5) days after they become Anown 
to the crocucer, tm the allowanle for that wel] enall be reducer to ite 
productive ce sscity or efficient rete, whichever is lomer. 


Yhen any well sivall cease to pro’uce or be inca>sable of delivering 
gaa into the line, the proeucer shell rerort thet fact to the Manager of the 
Cengservation (Watrict where the well is locete:. 


SECTION 6. - Ratable Take : 


Curing the last six (6) months of each year, the Commiserioner aball 
taake « eursey of the wroduction of gas from fields heving more than one 
merket. Shoulc the Commisstoner fine thut during the oreceding six (4) 
month period, (44 nas not been texen ratably from the wells in any reser- 
veir in .ccordance with the allowables esteblished Ly him, he shall ceil « 
conference of =i] producers, purchasers and getherers who sre current?) 
filing with the Lepartment of Conservation resorts of procuction, urchase 
or transvortstion of gas from the reservoir, and determine the reagon » by 
pes ban not been taven in eccordance with the allowables establishe- oy hie 
am shall mate euch «adjustments in allowebles or take such further diction 
#s he may “#em ucpronriate to accomplish « ratable teking ef cle from tive 


various wells in the reservoir. 
DEPAATMENT OF CONSERYVA TION 
OF THE STATE OF LOUTLANA 











BY: (signed) John B. Hussey 
fOIMK B. HUSSEY 
COMMISSIONER OF CONSERVATION 
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STAVE OF LOUISLANG 
DEC\RTMENT OF CONSERVATION 
BATON ROUGE, LOVISL NA 


November 19, 1955 


MEMORANDUM 


INSTRUCTIONS BEGAKDING STATEWIDE ORDER NO. 9-F 


SECTION |. ~ soplication 
Order Mo. 9-F is explicit as to axsplcation. 
SECTION . - Nominations 


i, Eoch gas curchasing company, user, trans_orter, pethering 
sy@tem operator, or other arty receiving g2e ot the well or ot s central 
@elivery voirt #hall file cas nominutions in the form of affivavite es re- 
quire. Sy Sterewide Crrler No. )9-F, which Oriler is attache, in the 
manner as @nown on the atteched samvle neomizetion form. 


.. Public hearings will be held each quarter for the curvose of 
receiving nominstions frem the purchasers of natural gas in the State of 
Wouieiane. The firet such hearing will be held on December 9, 1955. 
Thereafter, the hearings will be held in March, June, september anc 
December of each year. A notice of time an’! clace of these hearings 
ill be furnish. to ell purtier required to nominute for natural ges. 





3. If a ehpe Line purchaser is receivitg gae at. central /ehvery 
point from & githering Pyetem oper tor en) if unoble to secure from me 
gathering syéterm operetor the amount of ges thet woul’ be :rosuces inw 
that eystem from each incivirasi pool cro tucing into the system to satialy 
the market /emen< at the central velivery ooint then in that event the sine 

‘chager may neminate the totel yae required at the central . elivery 
pltien <cib tasbe «tunes Min 6ha wal 4 receive, proviced the gathering 
system overstor nomin.tes tor the gas required by each neol from which 
he is receiving yas. 
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SECTION 3. -  llowable 


Sach operator of a gas well producing to « market in the Btete of 

Lovisians which well bas not alreecy been assigned @ »reducing unit by 

a & eciel Orcler of the Cormmissioner of Conservation shall file in trivl- 
cate a olut showing the productive icreage attributable to gair well, the 
lecation of .ll wells on the leace an’ immediatel, surrounding the leese 
ero acing from the reservoir an’ the ownership’! e-if lease. These 

ete ehall te filet ag soon as itis oracticable but met later than February 
1, 1936 am when eporovec by the Commissioner of Conservéition shell be 
used for the basis of allocating the allowable for the welle oro ‘ucing from 
the ool. No orevuctive acreage attributed to « well ahull Se attributed to 
ny other crilling or pro/ucing well in the sume ool. 


SECTION 4. ~ Baianciny of Pro uction to  Nowable 

Conmmnencing Sith pre uction az of Nowemlser 1, 1955 each -rocucer 
of natural ges in the &t.te of Louisiana ehell file the curmulitie® ro utton 
status of exch gases well ef to over ro uction am um €r -roruction on Form 
RS: seb' curwulitive etetas to commence with Jul, 1, 1955 as goecified in 
Order No. .9-F. The Form BSP us it now exiet® oe8 mot carry « coluron 
for this information am’ since we heve a lerge sup ly of this form on \en# 
it is requested thet each proeucer utih e the column entitled ''Periah” on 
thie form to show the cumulative »rovuction status of these ges wells. 
hen the »resent forms are exheusted new forms containing « columa 
for cwruletive »rocuction status will be »rovioe!. 


SECTION 4. - Ca-ability of Wells to Fronuce 


Thie Mection requires that each provucer shall con-uct pemi-ennuilly 
deliverability teate of each precucing gas well by methots aopreve by the 
Gommissioner im thet the results of such tests are to be reporte’ on Form 
OT-) entitled "Gee Deliverability Test'’. © mimeograched cow, of thie form 
is being attachey anc on the reverse side thereof sre containe the inerruce 
tions for the tiling of this form. 


So that the Cietrict Managers will be apprised of the sbility to »re- 
duce of eac}) of the gis wells in his District at the time thet he is eetemdish- 
ing the cas well allow ables for the firet quarter of 1956, each operetor ehill 
nrepare Form (1 T-! on all wells ae by him showing . recent tee? 
performed by him on each well such form te be filed on or before Cecember 
§, 1955. This form shall be filed theteatter in the manner vrescribec ta 
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the inetructions Gamat sine: on the reverse vive of the attuched Forrna T=, 


SECTION 6. - Ritelde Take 


Ge HE ee 


Tr ie the ~er,o#e of thie or-er to require that yas be taken ratably 
from welle completed in ame protucing from a common vool. Should any 
Operator of eny other interested varty feel that gus is not being tuken 
ratebty from his well or wells then he may make th-t fact known to the 
Cammitsioner of Conservation inv following conferences with those 
imeolver the Commiasioner may make such 44justmentiin zllowable en- 
take such further «ction «# he mav determine a-prooriate to .ccomplish 
\watable taling of wea fram the various wellw in the -ool. 


BHEPARTMENT OF CONSERVATION 
OF THE STATE OF LOUISIANS 
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Liecember §, 199° 


MEMORANDUM 


ABDITIONSY INeTA UG TIONS REGS BOING STATEWIDE 
‘ONDER NO. NO. 9-F , 


Statewhe Order No. 9-F anc also the Memorandum Instructions 
ettache? Chereto requires in Section 3 thereof thet '' The total inticates 
requirements for a oaol shajl then be allocatec among the wells within 
the Gol in accer*ance with the formule sedopted for such sool, by Snectul 
Orver eoplicable to euch seol, or if ne formwrul. mas been ecogted for @ 
pool by @ Special Order, shall be apoortione: among the srovucing wells 
in the mol in sreportion to the prov uctive «ret Lesigne to each well, 
“eno requires further that ''Bach operator of a pase well procucing to 
* Mareetin the Srete of Lovisianes which well bas not alrgaay been eeeigned 
@ wrocucing unit by & Ceecial Orver of the Cormaissioner of Conserwetion 
hell file in triplicete « slat showing the ,rocuctiwe acreage attributable 
te #ai well, the lec.«tien of ali wells on the lease anc immediately @ur- 
rouncing the leage prowacing from the reservoirs am the ownership of 
eei- lease. Theee plate shall be file: as soon ae it is practicable but 
not later shen February 1, 1956 em when eoerove?’ by the Commissioner 
of Conservation elvall be used fer the basis of allocating the allowable for 
the welle provucing from the pool. No croductive ecreage attributes to « 
well ehall be attrifete? to any other ¢rilling or wrovucing well in the eaowe 
oeol. | 





It will be the responsibilty of the Louisioa. Geological Tarvey be 
review the jate reymired to be filed by Stetewive Creer No. -9-F om’ \t 
ie therefore fell that the plate shoul? contain the geological eviv ence 
+ ger carmab to 5):0~ proof that all of the acre.ge conteined within the umil. 
iw pro uctive. Theee elats should therefore either whow. the geology to 
the «re uctivity of the acreage or in the event the owerater chooers 
thet his geoloyles! interpretation be held wonficential, he may so in fcste 
this in hio letter of tranemittal and file three (3) olsts showing the outer 
bow wries of the unite See fle in a“ltion a fourth 
elat to chow the geological (uetifi: | | 
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TATE. GF LOUISIANA 
DEP ASTMENT OF CONSTAV «TION 
BAS ON ROUGE, LOR ee... 


bf “V i a. L$B9 
DMENTIMENT TO CTATEW IGE ORUER NO. -9-F 


Pureuart to power sclegate? umoer tae laws of the Dtete of Leaitiams, 
am oarticulerl, Tithe “/) of Louisiane Revised Stetutes of 1959, an bawae 
upon » yudlic hearing held in New Orleans, Louisiana, on October io, 1955, 
' after srocer legal aovertisement an’ notice by meil te all «aown interestot 
parties, and bode" Sarthar oo subsequent stuli#e om ractical ex erience 
in the acministretion of Matewice Orcer .9-F, tue following sre atory 
or ¢rx is iswued anc romulgatee oy the Commseioner of Conservation. 


FINDINGS 
“he GCommiteioner of Conservation ges az follows: 


, That Stutewi.¢ Orcer No. /9+-F, ete’ November 6, 1955, estab- 
liske! the volume of natural gas yermittec to be -ro.uced from gae welie 
gro ucing fron yon-2aae ‘@-) ges pools, preecribed the manner in which 
te allow vble say Be yeetuced ans srevided « uniiorm manner for calencing 
over racuction aw unsererco uction. 





. Thal thew Commissioner of Conservation retained twrie: iction 
over the matters coveré” Ly the shove mentieone! erver lor the wurvoke of 
(etermining if, in wctuel practice, the intereste ot conservation abe the 
— af tee inv uatry Ona the purchasers of gas woul be satisfle 











5. That Department of Conse Orver No. '9-F authori we 
Proce ans 0.609 oo abana rete of one an one-tel! umes 

i emma Allowkble granted te it anc oveecrilwe the manner in which 
thie overproouction (ven he wwamght io Shee. I. bas now veen Jee 
termined that the requirements of the pas surchaging companier very 
geeatiy Prom: mGhH % Month ope that to setiafy these requirements, it 
ib necessary eres Cine he meee be wore Hiverally estimates or 
| | wthorirec monthly over ro uction be imcreared. 
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4, “set the ciesore tle market semen! for the pase sro ucel in the 
State of Laowisivon ©2320 oO Oetter ebermines {2 the nominations remeéin rceasl- 
i@fic am’, therefer®, uthorinee overero suction thould be increa@ed by ellew- 
ing & Be* well to proeuce cering « cealensar month two (:) timee tne montrly 
ellowabid arsignae to it. 


OREER 
WOW, TeLREPORE, IF GU GAVEREL THAT : 


The PFiret oeraprao’) of Section 4 of [ evaertment of Conservetion 
Order 9-F it hereby ar.ende’ ane yvewlee) fo broviele at followe: 


Except we uereinalter prehibitew, any gas well may crocduce 
wuring « calender toonth twice (he alloy «ble assigned to it, 
sTevires that ite gro action ehell be brought into balance at 
the times ene in Cie manner herein prescribec. When the 
monthly mrovuctoen from a well exceeds its montnly allowable, 
the arces7 shall we termed ‘over >rofuction’, ani when «a well's 
Monthly orgouction is less thunits monthly «llow «ble the -6- 
ficiency whwll be termed 'umderora:uction’ "', 


@n the first rege bh of Section 5 of said Crder .5-F is hereby wmen/ed 
am vcevie@” to csovi ¢ as follows: 


*  nything herein containe:c to the contrery notwithstamiling, no 
well sball be arocuced in excess of its rnaximum efficient rate 

ef rodjuctien nor at a monthly rate in excese of twice ite monthly 
allow.stle, even Turing make-up serio'ls." 





The ocshber ~rovisions ef Desertment of Conservation Order No. 
'9-F, end warticularly the provisions relating to the belancing of over- 
erotuction an’ unter>rocuction, are not affectec by this amendment en. 
shall remain in full force anu effect. 











This orver shall be effective from ant after July 1, 1959. 


DEPARTMENT OF CONSERV® TIOM 
OF THE STATE OF LOUDIANA 





COMMIASIONER OF CONSER Ys TION 
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